TELANGAMA STATE APPELLATE AUTHORITY FOR ADVAMNCE RULING
[Goods and Services Tax)
1¥Floor, Commercial Taxes Complax, M.). Road, Mampally, Hyderabad 500 001

AR.Reference-MNo, AAARSDT /2078 Daoted: 04 September, 2018

CRDER-IN-APPEAL NO. AAAR/D2/ 2018 [A.R,)
(Possed by Telangaono State Appelafe Authorfy for Advance Ruing under Sechion 101
(1]-of the Telangona Goods and Services Tax Acl, 2017)

Pregminle:

I, In terms of 3ectian 102 of the Tedangona Goods & Seniaced Tax act, 27 "tha Act®. in
sort], this Crder may be amended by the Appefiole aoihorty 5o as fo rectily any enor
apparenil on the loce of the record, If soch emar B noficed by the Appeliate authoity on its
oo acoord, or i brooght to il nolica by the concened ofiicer, the jursdicional offices or the
apglicanl within o pefod of @x montrs from the date ol the arder Provided thot no
seclificofion which Bos the eflec! of enboncing the tox lichiFty o reducing e amourd of
odmissicle nput tox credit shall be mads, unless the opplicant o e appabant bas been
given an apparkanily ol Deng heord.

2. Under Seclion 103 [1) al he Acl, ks odvance mling pronounced by the Appedoie
Authority under Chopber XYl of fhe Act shall be bindirg only

|a] G tre appicont who b sughi il in respect of any moter refemed to In sub-5eciion |2)
af Seclicn #F for advance rulng;
|B) G the concerned olficer ar the juisdchianal officerin respecd of the applicand,

3. Uraker Seclion 103 (3] af e Ach, the ocvance rulmg sholl e bBinding unlaess the low, facts
of circumstances supparting the ofginal odvance nidng Fave charged,

4 Urder Sacfion 104 [1] al the Acl, whéne the Appellabe Autharty finds thot advanoe nding
pronounced by I under sub-Sechaon (1] of Section 100 has been obicrned by the appellaoni by foud ar
suppression of motedol fach o misepresentalion ol fach, it may. by ordes, declore such nding fo be
void ob-ndtic and thereupon ol the provisions of fhis Act or the ruies mode thereunder shol apply 1o
the: cippaliant o il such aodvance ARG Fos never bean mode,

1. The subject reference hos been mode by the Telangana State Authorty for
Advance Ruling [Goods & Service Tax) |"TSAAR" or "Authority” or "lower authority™, in
shart) fo this Appellote Authority in ferms of Section 98|53 of the Telangana Goods and
Services Tax Act, 2017 [hereinafter refered to as "TGET Act, 2007 or "the Act”, in shorl)
with regaord to an application for Advance Ruling fied by M/fs. R, Vidyasagor Rao
Constructions, Plot No.98 & 99, Lumbini Layout. near Ewre School Gaochibowli,
Hyderobad - 34 having GSTIN No. 3J4AAGFR&LZTLIIQ' - herelinofter refemed fo os
WS RVRC" ar “the opplicant™

! Last three digits incorrectly mentioned as "120° in application filed by M/fs. RVRC as well as the
Reference order passed by the Authority,
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2.1, Yide the soid applicalion, Mk, BYEC had sought an advance Ruling wunder
Chapter XVl of the Act, on the following guestion :

“The combination of services of excavation of sond including loading with
machinery af reach, Formotion of Ramps and Mainienance of Roads,
Transportation charges for the tractors/tippers’ of sand from reach to siockyard
ard Loading cost at sand from steckyard to lorries, whether is “"Works
Comract” or “Composite Supply” ond whar ix the rate of tax on the
consideration received therefor 77

22 After due consideration of tha matter, including by hearing the applicant £ thekr
Advocoie on 03042018, the Authorily passed the order vide ARCom/9/2018 dated

04.04.2018 making o reference 1o this Appellate Authorty, as follows:

“Since there i no uniform epinion areived by the Members representing Central
Tax and State Tax and they have expressed two different views on classification
af services and applicable rate of tax on the services rendered by the applican,
the application filed by M's. R. Vidvasagar Roo Consiructions, Plot No. 98 &
00 Lumbini Layews, near Furo School, CGackibowli, Hyderabad — 36 (GSTIN
No. 364AGFRG62TLIZCN iy betng referred to the Appellate Awthority for
Advance Ruling jfor the siate of Telangana in rerms of Seciion 98 (3) of the
CUST Aet, 2007 for hearing and decision on the question on which the advance
ruling is sought "

Brie! Focts of the case:

3.1. M5 RVRC is o registered partnership firm dealing in mining business, They had
gnfered info Agreement [RefNo. Controct Agreement No.08-TAMDC/Domerckunto-
I/ Annoram. Sond/legal/Z 7] doted 18" March. 2017 ("Agreement” / "Controct™ in
short]  with M/s.Telangana State Mineral Development Corporation, Hyderobad
("TSMDC" or "service recipient" in short), pusuont to TSMDC's acceptance of the
tender submilted by MARVREC in response to TSMODC's Tender § Shodt E-procurement
Tender Mo, TSMDOC { SAND / EXC / Damerckunta-ll / Annaram / 2014 daled 29-12-201&
{"Tender™ / "Tender document”). M/s. RVRC hod quoled the rate of Rs.74.34/- per CEM
in response o the said tendar and emenged o ha L1 bidder. The descriplion of scope
of work as per the soid Agreement/ Tendear, reads as follows:

“Excovation of Sand 1560000 CBM of Block No. IIl, Damerakunta-1IT over an
extent of 32.0 Ha ar Submergence areas of Anaram Barrage, Kaleshwaram
Profect and transport the same quantity of sand to nearby Stockyvard
(Coniracior has te identify Stock yard within | km from the Submergence area)
and again loading of sand inte the Lorrles at Stockyard "

3.2 Wwith regard to the above Agreement aond work invoived therein, M/ERVEC filed
an opplication for Advance Buling, infer-alia, fumishing "Salement of Relavant focls
having o bearng on the guestion robed”, “Statement contalning the applicont's
interpretafion of low andfor focts as the cose may be, in respact of the guesfions

* The wehicles are mentioned as ‘tractors/tippers’ herein, whereas in their submisshons/pleadings,
applicant mentioned the same as “trucks/florres’.
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raised” ond the "Question on which fhe Advonce ruing B regured"- which B os
reproduced earier.  Vide the opplication [ie. Stolement confaining opolicant's
inferpretafion). Mfs BVRC cloimed that;

i} the above oclivilylservices rendered  would it into the ombit of "Works
confract' as defined under sub-Section [119] of Saction 2 of the &5T Acts furthar
raad with SLMo, &lal of Schadule || o the GET Acts: and that the same would be
eligible tor the benefit of CGST 2.5% + 5G5T 2.5% = total 5% rate of tax in terms of
Motificofion Mo, 312017-Central Tax [Rote) dated 31-10=201 7 jond G.O. Ms, Mo,
253, Revenue [CTHl) Departmeant dated 23-11-2017];

ar

[ii] Altematively, the aclivity amounts o '‘composite services' In which the
frrarsportation part & predominant and herefore also the rote would be 5% 55T

[2.5% CGST + 2.5% SG5T). as per the entry “transportation of goods',

3.3 Alter examining the issue and anolysing the terms of the Agreement [ Tender
documents and the scope ol work involved vis-B-vis statutory provisions and
Hofification-enfries, tha two Membaears constituting the Advance Ruling Authosity wiz.,
Member representing Cenfral Tax and the Member representing Sfate Tox [herainofer
referred os "Central Member” and "Stote Member”, respectively for aase of reference)
had given their opinions, in sum and substance, os follows,

3.3.1. t al Member-.

i} Held thal the applicant’s claim fhat the activity rendered falls under “Works
contract” is nol tenable and hance, the guasfion of application of tax rote
of 5% (CGIT+I0GAT) applicable to 'works controct” os per the MNotilication
enfries cited, does not anse,

(i) By refeming to the meaning of 'vessel’ in Mdjor Fort Trusts Act, 1943 [Section
2(z]) and thot of 'convevaonce® vide becton 2 [34) of the CGST Act, 2017
and analyiing the same vis-a-vis facis of the cose, held thol in the case on
rand, the vehicles used for frorsporation of sand s by rood and therefare
the same are not covered under ‘vessel' as specified af entry (i) under
Column (3] ogainst Tarilf Heading 99465 [Goods fronsport services) in
Mofification Mo, 1 1/2017-Central Tax (Rate] doted 28-4-201 7.

i} The services supplied by the applicont B ‘composite supply' g5 defined In
clause [30] of Section 2 of the CGAT Act. Cut of the three components of
the services invalved viz, (1] excavofion of sand. (2] transportafion of the
mxcovaled sand from the submergence area fo the idenfified stockyard
and (3] leading of the sand into lomas al the stockyard; which are naturally
bundied, the principal supply & that of "excovafion of sond': the sernvices of

! As mentioned in the application. It is only in the written submissions filed before Advance Ruling
Autharity and again before the Agpellate authority that they have mentionad 'transport of goods in 3
veszel” and hence that the same was covered by the entry at 3805, sub-category (B} under Column [3)
in the Motification Mo, 11/2017-Cantral Tax (Rate) dated Z8-6-2017 with the applicable rate of tax as
2.5% CG5T (and conseguently SG5T also @2.5%), subject to the corfespoanding condition mentioned
under Cal [5).
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transportafion ond lcoding ore ancillary to the said service of 'excovation of
sand'. Hence, thal the services rendered by the applicant are clasifichile
as “BExcovating and Earthmoving Senvices” under Heoding ¥95433 of GAT
Tart and rate of fax opplicobie is #% CGET + 9% 5GAT,

3.3.2. Summary of Opinion expressed by the State Member:-.

(il Though o port of the contract ie, construction of rampsfroods ond ther
maintenance falls undar works cantract; tha subject contrach is a composite
confract but not exclusively 'works confract’ o5 defined under Section 2
{119 of the Act and as perSL.No, & (a) of Schedule || to the Act;

fii] The confroct being o composite supply with the individual elements thersin
being integrally connected to each other, the same is bundle of services os
per thesa types of contracts; the intention berind the tame i 1o shifi the
sand from one place to another as distinguishable from “excavation’
simpicitor.  As such and also laking inte account the value { rate invalved in
respect of the fransporfotion-component,  the phincipal supply i
‘fransportafion of goods'.

|} The meaning of 'vessel” as oscertainable from the provise (ogainst the entry
Mol under Column (3) of SLMo. # of Nefification Mo.i 1 /2017- Ceniral Tax
{Rate] daoted 28-4-20174] includes any confainers wead for comying goods
freen cne place to other as such, the senvices rendered by the applicant are
classifiable as "Goods Tramnsporting by vessel” and GST taill and rate of fax
aopplicatée 5 2.5% OGAT = 2.5% 5G3T subject to the condifion that fhe
apphcant it rol enfifled to TC (input tox credit) fo the exlent mentioned in
the proviso in Column (5) of [v] entry as menticned above as per the GO Ms,
Mo, 110 Revenue (CT-I) Deporfmant dated 29-6-2017,

34. Thus, no uniformm opinion was amved ol by Members of the lower Autharity an
the question framed for Advance Euling. Accordingly, they refered the malter o this
Appellate Authorty In tems of Section %8 (3} of the Act by froming the reference, os
reproduced in para 2.2 of this Order.

4, Section 98 |5] of the Act stipulotes that: "Where the members of the Authority
differ on any question on which the advance ruling is soughi, they shall siate the poin
or points on which they differ and make a reference to the Appellate Awrhority for
hearing and decision on such guestion”.  Sub-saction [1] of Section 101 of the Act
specifies that : "The Appellate Awhority may, after giving the parites 1o the appeal or
reference an opporiunity of being heard, pass such order as it thinks fit, confirming or
maodifving the ruling appealed against or referred to",

* Under the scheme of G3T-taxation, for every Cantral Tax (Rate) Notification issued, a corresponding Notification is
msued by State under respective State G5T Act. As such, for ease of reference and appreciation of the discurssion,
the references herainafter are made by citing the relevant Central Tax Rate Matification{s)/entres therein; which
winikd also constitute a reference to the corresponding Rotilication issued under TGST Act, 7017
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5. In viewe of the above, Mfs. RVRC were called upon to allend a persanal hearing
before this Appeliate Authority.

Personal hearing:

6.1 Dr. T. Romesh Babu, Advocale, represanting the applicont, appeared for the
hearng on 31-08-2018 and filed witten submissions, which are reproduced below:

;.“..-'I.i the Hon'ble members of the awthovity for Advance Ruling cowid not have
wniform epinion and referved the maters to the Hon'ble Appellote Authority, the
mraliers my please be decided as per law By the Hom'ble Appellate Authority.

b, Since rhe applicam was called on for personal hearing and also provided with o
capy of the order 2" cited, the applicant craves faave from the Hon'ble Appellare
Autharity fo point oul e facrs being misconceived/incansistent and arroneoms
abservations consisted in the opinion venderved by the Hon'ble Central Member of
the Authovity for Advance Ruling apari from the submissions of the yndersianding
aboul the whole (e by the applicant,

¢, The facts In the contract thar the applicant entered imto with Telangana Siate
Mingral Development Corparation Lid (TSMDC) may please be ascertained from
the Short Tender Document dated 29-12-2016 and also from the Agreemant deated
[8-03-2008

d. The above documents makes it clear that the following supplies are involved in the
activity being vendered by the applicant:

i) Formation of intermal ramps and roods and thelr matwienance Le. from the
outer place of the river 1o the places where the sand is sragnared in arder that
the appltcant first reaches o the later place by it vehicles viz, bullk containers,

1} Cuiiteg ot the Sand from the piaces where it (5 stagnated, loading into the
above containers.

i) Transporting the above loaded Sand 1o the places chosen by the TEMDC,
unioading theve for stacking.

iv) Reloading the same into thivd porties Vehicles Le. bulk comainers

v) Befire the vl ahove supply is rendered, the applicant has o form outer roads
ie. roads from the place where the Sand iv stacked ro the ploce of the
Fillage/Panchaval public road tn order that the third parties vehicles ply over
such road

Understanding af the applicant;

Applicont submits formation of ramps amd internal roads and external roady
referred o above with the men and material or the applicant forms into fmmeaovahle
property by theory of aceretion and wowld be the permanent praperty of the
TEMDC and the State Government of Telangana/Local authority as the case may
be. Thus, the activity af the applicant is in combination of 3o many supplies of
goods amd services and hence the applicant views that the comtract iy one for a
compasite supply of 'Works cantract’ as defined wnder Sec. 21 19) of the GET Aeis,
2007 and it s being dome to Govermmemial Awthoricy in view of Nodification
No 312007 & 13102007 issued in GO Ms No. 253 Revenwe (CT-IT Dept daved
23112007 the rate of tax is to be 2.53% CGST AND 2.5% SGST.

The alternative urge of the applicant and its wnderstanding ix the object of the
contract beimg to reploce the sand from one place to another which could be done
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by moving it from it's place af sowrce to the Stockyard, which could only be done
by the mude of transportation of it from such place to such plece s the cave may
be the principal supply is “Tramspoertation of Goody' and other activitles are
incidental fo such supply.  In this evemt the applicany made o search o
accommodate itself In the notified vates of rax, as qfier exhousting the same only
by all passible means it can satisfy himself that this supply would fafl under
raxidual eniry-of tax, When dore o, the applicant opimes his activiiy can be and be
subjected 1o tax under 8. No 9/ Heading No D963 i.e. Goods Transport Service-(ii)
Transport aof gpoods in a vessel, Vide Notification No /2007 Central tax frate)
dated 28-06-2017. To form this view, the applicant obliges 'Vessel' includes any
container and need mot weceszarily be an article which foats on water fe o
container which conld able to consist in any ather goods in it and capable of being
road adopved (s also o vessel, To have this view the applicant relles on the fact that
the word vesxel’ it not defined wrder the GRT Acis in the eveni of which the
gemeral meaning of vessel’ (s 10 be adopred, its meaning can’l be borrowed from
other Statues gince Statue Books of GST Aets do wot mandate g0 av was done so fn
regpect of 50 many words in the GST Acts. The applicant could alto notice in the
conditions prescribed in the Novifleation NO, 1] dated 28-06-2018 that in arder to
hove the concessional rate of tax therein the condition i that It shall rot toke Inprey
Tax Credit charged on the goods used in supplying the services. Such restriciion
from having JTC hay exclusion fo the goods Le. for ships, vessel including bulk
carriers and tonkers. Therefore, ‘vessel” includes bulk carriers and tonkers. The
word 5 'other than ships' also carries much significance to give a meaning that
Vessel' includes goods other than ships.

Submissions of the applicans on the opinion rendered by Honble Central
Member:

| The observation made by the Hon'ble Cenfral Member that the contract consiss
three parts only f(1), (I} & () Le excavation of sand, transporiation of the
excavaled sand from the submergence area to the ideniified stock yard and
loading of sand into the lorries at the stock vard] is misconstrued, In foct, the
tender docwment Dt 29-12-2006 reads af it's pape 8 makes it clear that Re.7 50
out of rupees upset price of R 100 is assigned for formation of rams and roads,
These rams and roads are iwo kivds as alreqdy mentioned above. The activity of
Sormation and maintenance of roms, imvernal and external roads are therefore
oie anong e consiifaesnis pares of the coniracy.

2. Ax the applicam is came oul ax suiceessful bidder the upset price of Rs. 100 stood at
Rs. 7436 in the agreement D [8-03-2007 hence R 74.36 consists 30% for
loading charges 7.5% for formation of rams and roads 32 50% for ransportation
charges from reach to stock yard and 30% for loading cost of sand from stock
yard to larries

3. Therefore the comlract consist the following supplies.,
k: Formartion of rams and internal roady and their maintenance
Il Lifting ihe samd loading io the vehicles (Bulk containers}
1. Transportation of the above sand to te identified stock vards
1¥.  Loading the sand to third party vehicies (Bulk containers )
V. Formation af external roads and thelr maintenance from the stock yard
to the mearest by available pubiic road

4, Therefors the view expressed by the Hon'ble Cemiral Member that layving of
roods/rams s owl of the scope of comtract is ervareous. The How'ble member
himself” appweciates it iy che sole responsibilind of the applicamt to lowiarm
required rogd from stock yard fo nearby comnectivity raod for plying aof
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{orries/vehicles and any incidental expenditure tnewrred and invoalved thereon for
faying  and matmenonce of roads shall be borne by the comractor. This
expenditure is necessarily fo be met by the contractor from out of the 7.5% of the
K. 74,36 and hence these supplies are constituent part of the contract.

The view poind of the Hon'ble Central Member that the main work in the contact
involved is excavation, ransport and again loading 1o other lorries and the laving
af the ramps, roads ¢fe. i incidental fn nod corvect. The main object in the
confract ix io shift the sand from one place to another by way of transportaiion of
i, the applicant submits.

The view expressed by both the members that the contract of the applicanr is
composite supply falling under Sec.2 (300 af the CGST Act, s not being objecied
by the appdicant as the applicant also made o submission that it Is as swch before
the Authovity for Advance ruling.

The Hon'ble Cenival Member pleased 1o hold that iF i mat a Works contract” amd
since the contract is 1o held to be a ‘composite supply’ the principal supply iy
excavation of samd” To hold ax such, the reasan azsigned by the central member f5
without excavation of sand fhe transportadion and loading of sand not arises

The object behind the contract is in fact to fake our the sand from the place ar i
exists 1o anorhier ploce since the exisience of sand is hinders the free flow of water
in the Kaleswaram FProject when ii comeg into existence thevefore the sand from
the existing place is to he tronsported to other place Pre and post consequengilal
actions are atfeched 1o such supply in which immovable property of ramps, roads
dia alee comea Into exisience

The Hon'ble Central Member taken a view that the contract is nor works coniracr
duly assigning reason that laving of roads from stock vard te mearhy conmeciivigy
roads for plving of lorries is incidemial to transport the sand from excavated from
the submerged oreas Jo nearby sfock vard is incidental 1o sransport of sand
excavated Thus, the Hon'ble Ceniral Member pleased fo identify principal supply
ix ‘excavation of sand” and it has ancillary supplies other than formalion of rampy
arted rogids, there {5 one more supply Le, fransportation which he holds ancillary 1o
the 'excavarion of Sand’ and such awcillary supply of ‘transporiaiion’ in furn
carrios an ancillary supply viz. formation of ramps and rogds’. Thus, the view
point af the Hon'ble Central Member amennting o ideniification of more than one
principal supply in a single composite contract, which is not possible as per law.

10. The Hon'ble Central Member thus deals with only about formation of internal

1

rovads, fgnored the formation and mainfenance of external roads besides on one
count the central member opined such roads and rams and paintenance nof ar
all integrated to the contract and on other count such formatfon of roads and
rams are incidental to transport of sand fo excavated and in that angle the
apinion rendered by the central member requires o be examined by the Honbie
Appellate Auwthority and the Hon'ble Appeffate authoricy maybe pleased to decide
he Bssue in accordance to the facts of e case and faw.

On the count of the comtract being pleaded to fell ander serial No %heading

No 9965 (i) ie. transport of goods in vessel, the Hon'ble Central Member apinad
that the meaning of vessel is shiplarge boat used for transportation of goods by
seadin land woters and for that matter Reliance laid on the definition of vessel
wnder clawse (z of Sec. 2 of Major Port Trusts Act, 1963 in confunction with Sec
{34 of CGET det, 2007 ie 'Comveyance' includes a vessel, an aiverafl and o
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6.2

wehicle and opines further that 81 No ' heading No V963 (i) fe. transport af
goods in vessel mainly refers to the mode of iransport and the word vessel canpof
be corsidered as container as argued by the applicant,

12, 6n the ahove aspect also the apinfon rerdered by the cenral 5 self~conmary {a
o ane count, by placing refiance on the definition of Vessel' under Major Powt
Trust Act, 19637 detarse the applicabilin: of swch o definition under the provisions
af the GST Acts, for the reasons which are mentioned in the foregoing paragraphs)
the Central Member while slating vessel is exclusively shipilarse boal used for the
franspariation of goods by seain larnd waters and on the other cowml Etves
comtrary opinfon that the enumeration in the notification ix not gua the goods and
ir s qua ‘mode of trransporiation’. This may kindly be {ooked into.

13. When the word Vessel' Is mor defined wnder the Aci, it's meaning ¥ o he
eomsidered in general and meaning of it can'’t be borrowed unless mandated tinder
the Act to be done xo. In the following wowds GST Act mamdates meaning of

certain words from the ather Acts,
& “actionable claim” shall heve the vame meaning ay assigned 1o §i in
seciion 3 qi"'.n'-‘rg tromsfier of Frop m:p.-i.:'.r 1582 (4 of TRRI)
b “axsociated enterprives” ahall have the same meaning as assigned fo jr
in zection 924 of the Tncome-tax Ael, (43 of 19611
e ‘Board” means the Central Board of Excize and Customs constituted
wrtcler the Cenrral Boards of Revenue Act, 1963 734 of [963)
d. Tehartered aocowntant”™ meany @ chariered accountat ax defined in
clouve (hh af sub-gection (1) af section 2 of the Charfered Accowmtants Aei,
1940 §38 1:_:,”!345'..'
£ "company secrelary” means g company secrélary as defined in olause
fe) of sub-section (1) of zection 2 of the Company Secretaries Act, 1980 (56 af
§ ORI
f. "modar velicle " shall have the same meaning oy assigned 0§ in clauye
{28) of section 2 of the Motor Fekicles Act, 1958 (39 of [988);
i “securities” shall have the meaning as assigned 10 i in clause (k) of
section 2 of the Securitles Conlvacts [Regulation) Act, TU56 {42 of T1956)

Submissians on the Opinion rendered by the Hon'"ble State Member:

a. The view token by the Hon'ble Member abour comtract not being amounting o g
Sworks confract” sy be examined ax per the law,

b. The applicont accepts the opinion af the Hon'ble Member abour the contract
being fallen under S{Neo WHeading No 9965 (i} of Natification Nal 12017
dated 28-06- 2007 and hence lable o GST ai the rates of 2.5% CGST and
2.3% SGST,

Litimately the applicans submits. that in respect of Indivect Taxation, resorting to
regidual entry taxing shall be wltimagte resort Lo, after exhousting all the possible modes
fo gecommodeate the tavabde event in the lesser rate of enumerated entries ",

Dwring the hearing before the Appeliale Authority, the Advocote exploined his

cose with reference fo the above written submissions and the points which came up
durng the course of discussions and pleadings were recorded, are reproduced below:,

|. Hq agrees that the composite! aggregate price of B8.74.36 as per page 3 of the
agreement dated 18" March, 2017 does not have any breakup stated therzin,
However, he draws atftention fo page 8 of the tender document dated 29.
12-20016 as per which the wupset price mentioned by the TSMDC was
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Rs. 100 per chm and breakup of which was also given in terms of variops
activities. It is his elaim that the agreement figure of Rs.74.36 (which
15 against the upset price of Rs100) should be deemed to be having
the same breakup for various activities as the ratio in the tender
document. However, on query from the Bench he admits that this is not
mentioned explicitly anywhere in the agreement,

B2

It iz his contention that on a combined reading of the tender document
and the agreement, it is clear that the quoted rate of Rs 74.36 is towards
the performance of all the sctivities mentioned on the said page 8 of the
tender document, and therefore the activity being performed by  them
should be taken to be a composite supply in terms of the GST Law.

3. He therefore conceded that they are no longer pressing the claim for
considering the activity as Works contract, and therefore  the
submission made at 51 WNo. {a) af the end of hix written submissions fled
today may be taken 1o be deleted.

4. He next explained that on going through the nature of the various component
activities as mentioned on page 8 of the tender document, and as explained in
their written submission, it is their claim that the component activity of
transportation should be considered to be the principal supply and therefore it
is their claimy that in ferms of the relevanl provisions of  GST Law, the
entire composite supply deserves to be treated as principal supply, namely
transportation of goods,

5. He therefore c¢laims the benefit of Central Tax (Rale) Motification
Mo 112017 (para 27 of the lower awthority order refers) and claims that
there are five sub-entries in this notification column No.3 and he does not fall
in the entries at (i), (iii) and (iv). 1t is his contention that he falls in the eniry
(11 and therefore does mot [all in the residual entry at (v),

6. Entry at (ii) reads as “ransport of goods in & vessel” While explaining
his case he referred to the fact that in the lower aothority’s reference /
ruling, the Ceptral Member has held his vehicles to be not vessel whereas the
State Member has held it to be a vessel. A video in this regard was shown 1o
us which is already on record before the lower authority, from which the
vehicle in use is seen to be a normal truck / lorry, although a bigger one.
With reference to para & of the lower authority’s order wherein definition of
Section 2 (34) of the CGST Act hes been reproduced as per which
“convevance includes a vessel, an aircrafi and a vehicle”, the Bench requesied
him to clarify as to which of these three categories (namely a vessel or an
aircraft or a vehicle) would his cese fall in, the leamed advocate mentioned
that they woeuld fall under *a vehicle”,

7. However he said that since the waord ‘vessel® itself is not defined in the GST
Law therefore it is his case that the General Clauses Act should be referred to.
He referred to the definition of the term “vessel” as given under Section 3 -
sub-Section 63 of the General Clauses Act, 1897, as  per which *vessel” shall
include any ship or boat or any other description of vessel used in navigation
and therefore contended that since the definition under the said Act is only an
inclusive definition, therefore the ferm “vessel” is not required to be
restricted to something that floats; the same meaning is given in the Law
Lexicon also. He referred to Page No. 1935 from the Law Lexicon compiled
by Sri P. Ramanatha Aiyar, 2" Edition, Re-print 2010 and submitted a
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photocopy of the said pages 1955 & 1956, The Bench also referred the
page No.1951 and 1952 of the same Law Lexicon as produced by the
leamed advocate wherein the term ‘vehicle” is defined and took a copy
of that,

£ He next referred to para 33 and 34 of the finding by the State Member in the
lower authority and contended that he supporis that finding in support of his
claim that the conveyances being used by them are vessels for the purpose of
the present dispute. And therefore they are entitled for the concessional  rate
of 2.5% under the said 5L MoJgii) of the said notification,

He has nothing further to add™.

DISCUSSION, FINDINGS & DETERMINATION OF THE REFERENCE:
7. We have carefully considered the moterial on record, the relerence ocoder

passed by the lower Authorlty and the coplicont's whtten and oral submissions as alio
the staotutory provisions, Noliication-enties etc., which are relevant o the ssue on
Frearcd.

2.1.1. Al the autset, we observe that Section 78 (3] of the Ach reguires the Members of
the Advance REulng Authordty fo stale the point/points of difference and make o
referanca fo the Appellate Authorty for o hedoring and decition on such guastion,
whereas vide the subject reference, the Autharity citing lack of uniform opinion on fhe
ksues, refered the “application fled by the aopplicont™ to this Appeliote Authorty “for
hearing ond deciion on the guestion on which the advance ruling was sought™,  The
paint(s] on which the Members hove differed, though ore reflected within the
reference-order,  We lwiher abserve that Section 101 (1] of the Act mandates this
Appellate Authority fo 'pass such order as it thinks fit, confiming or modifying the ruling
appecied against or refered fo'. We obko toke note that vorous provisions under
Chapter XVIi of the Act dealing with “Advance Ruling” Le, sub-Section [4] of Section
101, Secton 103 (1) or Section 104 |1), inter-aofia, refer to 'advance ruling pronounced
oy Appeliate Authority’, which envisages pronouncermnent of the Advance Ruling by this
Appellate Auvthorty ofter oddressing the painls of diference/relerence in such
situations.

8.1.2. The opplicont vide the initial application ond also In thelr submissions before the
lowar Authority, hod claimed that their services fall under the ambit of "works confract’,
as dafined under Seclion 2[117) of the Act.  As seen, both the Members of the lower
Autharily have hekd the soid claim to be untenable: albeit based on different
regsoning. However, as detoled obove, during the personal haaring before us, the
applicant's Advocate conceded the obove claim as not pressed. In view of the said
position, we are nof required to go into the question of whether or not the impugned
activities amount to a “works contract”.

8.1.3. We alsa find that both Members of the lower Authority ove amived al a unifaorm
finding thot the services rendered by applicant under the Agreement with TSMDC,
baing naturally bundled, fall within the definition of 'composite supply’ as defined
under Section 2{30) of the Act, Tharetore, since there s no difference betwesen the
views of the two members of the Advancea Ruling Autharity on this ksue, ror is there ony
appeal from the Deparfment, hence we are nof required fo examine the question of

Page 10 of 26



comrectness (or otherwise) of the classification of the impugned activities as o
"composite supply™.

B.1.4. However, the fwo Members have ditfered in their opinions on the lollowing

points:

i

fii)

i

i)

8.2

The Cenfral Memibber heid thaf in the oforesaid 'composite supply' provided
by appicant, the 'principal suppl’ 5 ‘excovalion of sand' and hence, the
same i clossifioble of “Excavaiing aond Earthmoving  services”  under
Heading #75433 of G5T Tarfi and rofe of lax applicable i 9% CGEET + 9%

S35T.

The Central Membear furthar bald that the sniry Tronsport of goods 0 o
vessel' [oppeanng ot sub-categaory il wunder Column |3) agoinst eniny
SLMo.Y in the Toble given under Notificafion No. 1 1/201 7-Cenfral Tax [Rate)
dated 28-&-2017] i not aopplicoble fo the stont case, as the vehicles used
far fransporation of sand are by rood and ol covered under 'vessel’ which
as par definition of "vessal’ in Section 2{z) of tha Major Port Trusts Act, 1953
includes only tronsport conveyances by woler ke ships, barges. boatfs,
tankers gic.

A5 ogainst the above,

The State Memiber helfd that the principal supply (in the composite supply| is
fransporfation of sand' and the services rendered by the appicont are
clossfiable of "Goods ransporting by vessel' and the rate of tox oppicobile
B 2.5% COGET + 2.5 % 5GH swbject to condition of non-entitement to IMC
finput tox cradit) to fhe extent mentioned in the relevont Notification,

The Stote Member also hald that the meaning of 'vessel’ for the purpose of
tve Mofification-entry [read with the provise in Columin {3) against the soid
enfry} would stond os ‘container which contalns other goods which camies
goods from ane ploce fo other' and hence concluded that the apgliconit's
case B covered by the entry Transport of goods in o vessel’,

keeping in view the obove aspects, we now proceed fo address the issue(s)

involved in the matter, by comsiderng fthe folowing as the questions falling for
determination by us

)

(i)

(i)

Whaether, In the services provided by the appllcant under the Agreement
with TSMDC [which hot baen held o3 6 “composite supply™ by both the
Members), the 'principal supply’ is that of 'excovation of sand’ as held by
the Central Member or 'fransportation of goods le., saond’ as held by the
State Member 7

What is the classification of the “principal supply” determined under (i)
above (which would thereby be the clossificofion of the “composite

supply”) 7

I the principal supply is delermined to be "fransport of goods”, then whether
the vehicles used by applicant for transport of sand l.e, lomes / frucks (or
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tractors / lippers, a3 mentioned in the application) are to be considered as
covered by the term ‘vessel' oppearing in the Molification-entry as held by
the State Member or as nol covered by the sold term o3 held by the Central

Member 7

{iv) What is the opplicable rote of tax on the consideration received by the
applicant for the impugned services consequent fo defermination of (il) and
(iii) above 7

.. For the purpose of determinafion of the obove guestions. first the statutory
provisions relevant for the issues on hond. ment fo be refemed. The Ac! defines
'composite supply’ and ‘principal supply’. os under:

#2, Definitions. — In this Act, unless the context otherwise requires, — ..

(3 “composite supply” means a supply made by a taxable person to a recipient
consisting of two or more taxable supplies of goods or services or both, or any
combination thereof, which are naturally bundled and supplied in conjunction with
each other in the erdinary course of business, one of which is a principal supply;

Tustration.— Where goods are packed and transported with insurance, the
supply of goods, packing materials, Iransport and insurance is a composiie
supply and supply of goods is a principal supply;

(90} “principal supply™ means the supply of goods or services which constitutes the
predominant element of a composite supply and to which any other supply forming
part of that composite supply i1s ancillary;”

section B of the Act recds as under;

“8, Tax liability on composite and mixed supplies. — The tax liability on a
composite or a mixed supply shall be determined in the following manner, namely

(&) a composite supply comprising two or more supplies, one of which is a principal
supply, shall be treated as a supply of such principal supply; and

(b} a mixed supply comprising two or more supplies shall be treated as a supply of
that particular supply which attracts the highest rate of tax™.

2.2 Motification Mo, 11/2017-Central Tox [(Bote) dated 2B-5-2017 isued wnder
section ¥ of the Act provides for the levy of GST on intro-Stale supply of services. The
MNotificatlon prescribes the rofes of fhe tox oppiicable o vorious services and also
provides for o Scheme of Clossificotion of services, as given in Annexure fo the
Motification. The relesant entries in the Mofification are reproduced and refered al the
gppropriate ploceas in the further course of our discussions.

10.1, Coming fo fhe sernvices involved in the case; the scope of work as described in
the Agresment [ Tendsr hos alrecdy been mantioned eardier.  However, the specilic
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clause in the Confroct Agreement doted 18" Maorch, 2017 which describes the work
merils a reference and hence, repreduced os under:

10.2.

* 3. Conditions of confract;

i)Scope of the Work: The Contractor shall excavate sand 15,60,000 CBM from
Block IIT .I.IJI" Damerakunta-TH over an extent af 32 Ha, at Submergence areas af
Annaram Barrage, Kaleswaram Project and transport the same guaniity of sand
ig nearby Stockyard (Coniracior has fa identify Stock yard within [ km from the
Submergence area) and again loading of sand inte the Lorries af Stockyard.
The contractor shall extract the yand within the assigned Geo-coordinales as
specified in the tender documents. The Contractor shall ot encroach upon in
adiacent areas other than assigned areas witheuwt permission of TSMDC.

we find it also approprate o reproduce the following further £ other terms in the

said Agreament ot ako the Tender docurment viz.. Short Tender! E-procurement Tender
dated Z9-12-2014:

(i)

In poge 4 of the Agreement, clouse 2 reads as follows:

"2 The following documents issued for the ahove work shall be deemed to form
part and parcel of this agreement and the same may be read and consirued ax
part of this agreement viz.. fa) Conditions of contracy, (h) Confractor s bid. (c)
Priced Bill of quantities, {d) Letter of intent or work order, (¢) Agreemeni. All
terms & conditions, al clauses of fender document and afl other conditions as
mentioned in the above documents have been agreed 1o by the parties and the
same are hinding on hoth the parties”.

However, the applicont hod submitted copies of ondy the Agreement dated 18-3-
2017, Tender ) Short E-procurement fender notice daled 29-12-2016 and the Letter

0

intent doted 27-1-2007 Bued by TSMDC for the purpose of the subject

proceadings.

i)

The Fhort Tender [ E-procuremeant tender dofed 29-12-20148 ssued by TaMDC
contains following clowses:

‘Estimared Quantity: The tenderer shall excavaie 1560000 CBM of sand within a
period of 18 manihs,

Upset Price: The Corporation upset price is Rs 100/~ per CBM (Rs. 30/ for
loading charges for machinery ai reach, Rs.7 50/ for formation of Ramps and
maintenance of Roads, Rs 3230/~ for transportation charges for the iractors /
tippers of sand from reach to stockvard and Rs 30/~ for loading cost of sand
from Stockyard te lorries).... "

[Referance to the tame upsal price as above, |5 alio availoble in page B of the same
Tender document dated 29-12-2014, which hos been refermed in the hearing before us).

[®) As seen, the scope of work described in eilher the preamble to the Agreement

or the specific Clause 3{i) therein or as given in the Tender documents does not
mention the element/activity of “larmation of romps / mointenance of roods'
which however appears in the breakup given for the Upset price. However, in
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the Agreement, under Clouse [3] copfioned ‘Cenditions of contract’, sub-
clouse lix] (appearing on the 8% poge] reads as under:

“ix) Laving of Roads!

It is the sole responsihility of the Contractor to lay / form required road from
stockyard o nearby connectivity road for plving of Lorries / vehicles, any
incidenial expenditure incurved and invalved thereon for laying & maintenance
of roads shall be borne by the Contracior”,

Fram the obove. it oppeors that here can be no dispute thaot the impugned
include the element of fomation/maintenance of roods opart from those of

excavation. loading, fransport efc.. mentioned in the "jcope of Work™,

{iv] Clouse 3{vii] of the Agreement. infer-alio, specifies Contoctor's possassion and
deployment of a minimurm [numbers) of equipment viz., 8 Nos Excovators, 2
MO s Mobile Wohes Tonkers and 32 Mo.s Trectons [ Tippers,

fv] Clauses 3 [vill], {x] of the Agreemeni stipulate respectively, that Confroctor shall
{a) aobtain necessary licenses, parmils elc., as required under Telongona Stofe
Sand Mining Rules. 2015 and (b] identity the Stockyard within 1 km from
submergence area; for which TSMDC shall oblain Minerol Dealer License (MDL)
and pay lease rental amount thereot not exceeading Rs.50,000/- per acre per
annum,

10.2. For the oforesgid services, the Confract Agreement doted 1800 Morch, 2017
menfions the considerofion os B5.74,36f- per CEM [cubic metre] of sond excovofed, As
can be saen, this & o sngle rate which has been ogreed upon by the parties for the
combined performance of the various octivities [ differant elements of work involved. |f
&t an odmitted position by the applicant/ Advocate thal there 8 no item-wise break-up
for the soid rate of Re74.38/- i terms of fhe differen! ocliviies involved [pesanal
hearing record reproduced eardier refers);  though the Tender notice menlions Upset
Price of #s5,100/- with a breakup Indicated. as reproduced above. Further, Clouse 3(i)
of the Agreement caoptioned "Payments”, inter-alica, lays down os tolldws:

“The amount pavable to the Sand Raising Contracior shall be as per rates
quoted by him / them and shall be finalised by TSMDC, based om transit pass {in

CBM), which shall be isswed av Stockyard on Sand despaiches made by

11. Keeping in view the obove delailed aspects; we proceed fo detemrning the
auestions before us, as stated earlier,

12.1. Whether, in the services: provided by the aopplicant under the Agreement with
TSMDC [which has been held as a “composite supply” by both the Members], the
‘principal supply’ Is that of 'excavation of sand’ as held by the Central Member or
‘transportation of goods Le., sand’ os held by the State Member 7

12.2.  As per the statutory definition, ‘princlpal supply’ in a compasite supply would be
that which consfitutes predominant element and to which other supplies forming port
of composite supply are ancillary. The words/phrase ‘predominant element’ are
neithar defined in the Act nor any porameters such s quantum, valee etc. speciied
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for determining the some. As per common undernstanding as also dictionary meaningss,
‘predorminant’ dencles "something which s more imooctant or noticeable thon others
in a sat of people or things™; "which is present os the strongest or main element™.  In
respact of goods, discerming the predominant alement con be based on tangible,
quantifiable, measurabile foctors such as by weight, compaosifion, functionailly etc,
Wheraas in respect of services which are intangible - determination of predominani
element from among those in a composite supply would have to fake info account
inter-ofic. the nature of ocfivities. quontum of workflabow elc., nvdived, values
czsgned for the different elements and more impodantly e intenfion of the parfies as
par the Temms of the confract /! ogresements work arders elc.,

12.3.  Inthe mstant cose, we observe the following salient foctors & fegfures:

i1 The Confracles — TEMDO s o Corporgte enfily crealed by the Stole
Govemment of Telangana with fhe objectives of developmeant of mineral
resources incleding Explorofion, exploifation and berneficiatont, Sand,
undisputedly, being a minerc resource the same belongs to the State ol
Telongorna: TSMDC is the Stote-instrumentadity which 5 entrusted with the
obiactives as obove.

fil The Agresment and the earfier Tender foofed by TSMDC, in essence. oims
for removal of sond kocoted in the specified area [Submergence Areg |/
Eeoch) ond shiffing the some o another oreq, fermed as Slockyard @
aporax.. | om distance from the Svbmergence area,

(i) The said shitting and remaval s te be done wing Bxcavalon ond loading
on to fippers/tractons or lomes/irucks as the cose may be, which honsport
the sand by the ramps f roads o the said Sfeckyard.

fiv) Al the Stockvord [for which TSMDC hos to oblain Mineml Dealer Licensa
and abso pay lease renfals], the sond 5 agaoin looded indo lomiss —=which s
for further onword despalch as per the ConfracteseT5MDC's regusements,

¥} The Agreement also requires the Condractor ie, oppiicant MAREVES fo
loyfform and maintain the necessary roads / ramps et in the course of
and Tor the purpose of the obove work,

{¥i] The considaration agreed upon betwaen the parties for the above work in
enfirely, is o sngle composite | ocggregate rate of Bs.74.34/- per CEM of
sand (fransported / sold from Stockyard] for the entire work; the Agreement
does not identify, specifty or record an fem-wise | aclivity-wise breokup /
component of the soid price.  However, while flcating the tendear, the
Contractes hos indicoted bregkup of the Upsel Price of Bs.100/- per CEM
in ferms of the different elements of the work Involved. as defoiled eqriar,

124. ©On onalysing the above, we find it o ba evident that the bosic inlent and
purpose of the Tender / Controct-Agreement and the concomitant description of the
scope of the work thergin is 1o move / shift the minerdd sond from one place o anather,

* hitps://dictionary.cambridge_org; https://en.oxforddictionaries.com
® As per website of TSMDC @ tsmde telangana.gov.in
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by means of transport by roads/ramps; for enabling the furlher despateh by TSMDC,
The soid activity L.e., transport of sand from one ploce to onother therefore constitutes
the predominant element in the instant cose; the other activitles of excavallon [or
exfroction as alse mentioned in Agreement). loading. unloading and releoding os also
formation / maintenance of rampsfroods, are the incidental or ancillary aclivities,
preceding, coinciding or following the said main ochivity of ‘transportation from one
place to another’. The breakup of the Upset Prce os per the TsMDC's Tender
documents, refered ol pora 102 (i) obove. obo shows tho! the octivity af
transpaortation and the loading activities which are directly reloted to the transpon, is
the predominont portion in impugned services: incidentally there i no separate
Fspecific menfion of any valuerate for only ‘excovation’ activity in the said Upset price.

12.5, In tha lower Authority's reference, the Central Member's reasoning was thot
swithout excavation of sand, fransportafion and loading of sand to the lomes doesn't
arse’ and hence excovation constitutes predominant elemean! § pdncipal suppdy ond
the others ore ancillary. This reasoning does not appeal 1o us on O comprahensive,
halistic analysis and consideration of the facts involved hersin, as detailed above. As
mentioned earlier, the said view of best would only reflect that activity of excovation
was the firsl among the various infer-linked ones. but not necessarly the predominant
elamant in the services involved in guestion.

124, The State Member's view [exprassed in pora 22 of the sebdject relerance order)
that ‘the intention bekind the contract is to shift the goods viz, sand rom one place 1o
ather distinguishabie rom excovaiion simplicitor’ 5 in a nut-shed, the comect conclusion
damved, with which we afe in agreement with in view of the findings manfionad above,

13 In view of the above, wa hold that the principal sepply involvad in this cose i
‘transportotion of goods' as hald by the Slate Member and not ‘excavotion of sand’ os

held by the Cenfral Member.

14.1. The second gueslion for determinofion s What s the clossification of the
“principal supply” determined under (i) obove which would thereby be the
clossification of the “compaosite supply” as held by fhe lower Authoriby 7

14.2. As determined above, the 'principol supply’ in the instont cose s that of
trarsportafion of goods e, sand. It is an un-disputed foct ond olso explicity recorded
in the Agreement and tender documents thot the soid transport 5 by road only. The
sehame of Clossificotion of services & losd down in the Annexure o the Notification Mo,
11/2017-Cantral Tax (Raote] doted 28-6-2017 which containg the entries pertaining o
Lond transport services.  The relevant exiracts from the said Nofification are s follows:

 Rate of GST on intra-Stete sopply of specific services with Service Code Tarlff (840):

I exercise of the powers conferred by sub-section {1} of section 9, sub-section (1) of section 11,
sub-section {5) of section 15 and sub-section (1) of section 16 of the Central Goods and Services
Tax Act, 2007 (12 of 2007}, the Central Government, on the recommendations of the Counil,
and on bemg satisfied that it is necessary in the public intérest so 10 do, hereby notifies that the
central tax, on the intra-Sate supply of services of description as specified in columm (3) of the
Table below, falling under Chapter, Section or Hesding of scheme of classification of services as
specified in column (2), shall be levied &t the mie as specified in the comesponding entry i
column (4), subject 1o the conditions as specified in the corresponding entry in column (5) of the
said Table :-
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Explanation - For the purpeses of this natification, -
o (i) Beference to “Chapter”, “"Section” or “Heading”, wherever they occur, unless the

context atherwise requires, shall mean respectively as “Chaptes, “Section” smd “Heading” n the
annexed scheme of classification of services (Annexure),”

“ANNEXURE : SCHEME OF CLASSIFICATION OF SERVICES

8 | Chapter, | Service Service Description
M. Section, Code
Heading or | {TarkTy

Giroap
107 | Hesding Goods Trangpon Services
a5
108 Liroup Land transpon services of Goods
Eansl
104 Q6511 | Kesd franspon serviees of Goods incloding leiters, parcels,

live animals, hoaseheld and allice fumiture, contniners end
the fiks by refrigerator vehlchss, trscks irzilecs, man or
animal drmwn vehicles or any other velleles

110 LT B H.hlim!}' rnapan services of Geaoods ir:::lu;ling letiers,
porceds, live animals, bousehold and office  Furmiture,
intermodial comtainess, bulk cargo and the like

i | Y8513 | Transporl services of petrndesm nnd naturnl pas, wader,
sewerags and ather goods vin pipeling

12 996519 | Oiher fand tmnspom services of goods nowhere clse
classified

14.3. From the above, it can be seen that the broad cotegory of Goods Tramnspart
sevices are clossified with o 4digit Code s Heoding #9465 Under the said
clossification, 'Land Tramsport services' is a sub-closificafion with 5-digit Code ie;
Sroup 97851, The soid sub-clossificaton s furiher divided Into four categonies of
services, eoch with o six-digit Service Code [Tanff), The soid four caleganies pertain to
different forms / modes of fronsport e, rood fronsporl, raill ronsport. transport via
pipaineg and the resioeal entry covering such Land frarnsport services other than those
spacified in the earfer three Service Codes.

144, The impugned services. being rood transport services of goods evidendly fall
under Service Code (Torff) #F&511 which covers  ihe speciiic description as “Rood
Transport of Goods... by lrucks / other vehicles”. The other tweo specilic Service Codes
PeE512 and PP4513 perain to Raiway Tronsport and: fransport via pipeline, which ore
nol appicable 1o the opplicont’s cose. Inas much as by specific description of 'mad
transgort by trucks) other vehicles” the impugned services are coverad by the Service
Code ¥P451 1, the application of residuary entry e, Sarvice Code $9451% does not arse.

14.5. On the oforesoid bosis, we therefore hold fhat the clossification of the serdces
rendered by the applicont which have been held fo be “composite supply” ond In
which the principal supply is found fo be ‘tronsport of goods by rood' are comecty
classifiable under the Service Code (Tardlf) 96511 under the Scheme of Clossfication
of services kaid down in Annexure fo Motification Mo, 11/2017- Central Tax |Fote) dated

28-6-2017.
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158.1. In view of the above detarmination of the classfication of impugned sarvices as
“transport of goods”, the next guesfion for defermination is . whether the vehicles used
by opplicant for tronsport of sond Le, lomies ¢ trucks (or tractors [ tippers, oz mentioned
in the applicaflon) are to be considered as covered by the term ‘vessel' appearing in
the Mofification-entry as held by the State Member or as not covered by the term os
held by the Central Member 7

152. The above guestion orses in the context of the eniry oppearing I the
Motificafion No. 11 /2017-Cenfral Tax (Rate) dated 28-4-2017. The relevani exiracts reod

a5 followess:

8L | Chapter, Deeseription of Service Rate Conalitkon
Mo | Section or (per
Heaidlng ceni.)
{1} (2 (1 (4 (5]

9 | Hesling |(5) Trunspor of poods by mil [other| 2.5 |Provided that credit of input tax|

65 (Goods |than services specified af jtem o charged in  respect of poods i

transpart | (v} supplying the srvice is ped utilised for

SETViES) puying cenlmd b o inkegraicd & on

the supply of the sarvioe

{(ii]  Transpon of gonds m oo vesel 25 | Provaded that credit of inp|.|| tax
charged sa goods (ather than on ships,
wesnsls inclidding bulk comiers and
tankers) wed in supplying ihe service
lizs ool been taken [Plese reler o)
Explunaibom mo, {Ivh]

{iii} Services of poods tmnsport| 25 |Provided thal credit of inpu b

mpgency  [GGTA)  im reldlson 10 chargod on goods and services wsed in
transpoctation of geods  {including supplying the sorvice has oot besn
usgd boschold goods for personal taken [Please refer o Explamalion ng,
ussl {ivh]

Explanotion. - “goods  transpor
agncy”  means any  person  who
|provides  service in relation o
transpon oF gords by road amd issues
consignment note, by whatever name
calfled

vl Transponi of goods | 6
containers by mail by any person
odher than Indinn Railwayi

(v} Goods oonsport ssTvices other) 9 |-
than i}, {ii}, (i) and {1¢} above,

15.3. The applicant's claim i that their octivities, o5 o composite supply with princiool
supply of 'tfransportation of goods/sand’, would be covered by the category “Transport
of goods in a vessel” (appearing ot sub-cotegory (i) under Column (3] in the entry at
SLMo.® in the Table to the soid Nolification - herelinafter referred as ‘impugned eniry’).
The diffefing views axpressed by Members of lower guthority as also the appliicant's
cloims / contenfions in this regard, including during persanal hearing before us, have
agireody been reproduced above and hence, not reiteroted here: but duly faken into
consideration,
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15.4, The relevant texiual references / definitions ¢ meanings of the word 'vessel' and
inferences drown fherefrom by the two Members of the lower Authorty os abko the
applicant, are surmmarised os folows:

{ii  Unilormiby, the Members as well os applicant avared to the fact that 'vessel’ s
nol cefined in the Act.

i} The Cenirgl Member referad fo the definition of 'comveyance’ vide Section 2
[34] of the Act and thot of 'vessel' s per Sactlen 2 (2] of the Major Port Trusts
Act, 1963, [MPT Act, 1943 in shori], which recd as follows:

Section 2 {34] of the Act:

“{34)  conmveyance includes a vessel, an alfrcrafi and o vehicle ™,

Section 2 [z} of the MPT Act, 1983 :
“fzi “vessel " includes amything made for the convevance, mainly by water, of
himan beings or of goods and a caisson ™

The Central Member opined that 'vessel' in the impugned enfry dencies those
for ransport of goods by sea f ndand waters and the said ferm connot be
considerad s ‘container’ as caimed by appicant.

[l The Stote Member refemed fo e proviso under Column [5) ogainst the
impugned enfry, which reads as Follows:

“Provided that credit of input tax charged on goods {orher than on ships,
vessels including bulk carrviers and tankers) used in supplving the service has

nel been faken”,

Accordingly, inferred thal the term ‘vessel' hos been used in the proviso as
including bulk carmers and tankers as also any goods used for transportalion of
ather goods, Hence. the meaning of vessel for the enfry would mean any
container which contains other goods lor movement from one ploce to ather,

[i*] The oppécant refered to definifion of ‘vessel' vide Section 3 (63) of the
Generol Clouses Act, 1897 o5 also meaning thereol as per Low Lexicon®, which
read of follows:

Section 3 (63) of the General Clauses Act, 1897
“f63) “vessel” shall include any ship or boat or any other description of
vessel used in noavigation;

Meanings os per Law Lexicon;

“Vessel " includes boats, rafis, timber and ather floating bodies. [Pun Act
VIlT af 1873 (Novth Indian Canal and Drain) 5.3, CL3)[;

includes every ship, boat and other vessel wsed in wavigarion, whether
propelled by navigation or otherwise. (Explosives Act (IV of 1884), 8§.4].

T Compiled by Sri P, Ramanatha Aiyar, 2°° Edition, Re-print 2010,
Page 19 of 26



15.5.

(1)

incfudes anything made for the conveyance by water of human beings or of
property, [Bur, Act IX of 1872 8.3).......

“Vesvel " shall include any ship. barge, boat, raft or craft, or anyv other thing
whatever, designed or used for the ranspor! upon waler of passengers or
goods [Ben, Act [Hef1890 (Port Calewita), 8.3 CL(9)]

it 5 the opplicont’s contention that the oforesoid definition J meanings are
inclusive and hence, the tesm ‘vessel’ i nol reguired to be resticted to
somalhing that floats; the Central Member's reference to definition in MPT Act,
1963 i not supported by the GiT-low provisions and hence nol corecl. They
support the finding of State Member in this regard.

wWith regord to the obove, we find os follows:

The word "vassal' & nol defined in the Motification norin the Act [nor olsoin e
allied acts to which reference is made by sub-Section (12008 of the Act].

Howeaver, the word ‘vessal' finds @ mentlon in the Act in the definifion of
‘conveyance' cited earier, The soid definition shows that 'vessel', apart from
'‘an aircraft’ and ‘o vehicie' are included therein as hree separate lypes of
conveyances. In other words, in the very same statutory definiion of
‘conveyance', fhe words ‘vessel’ and ‘vehicle’ hove been seporatety
mentioned,

It &5 o sefied panciple of legal interpretotion that when two expresions are
used In a stotute they have to be assigned two different meonings and both
connot be construed as having The some meaning. The soid principle &
enunciated / refiected in o catena of decisions. To cile a few, Hon'ble
Suprame Court in Commissioner ol Trade Tox, UP vi 5.5, Avodhyo Distiflany®,
Collector of C.Ex vs Himolayon Coop Milk Produc! Union Lid™ ond Hon'ble
High Courl of andhro Prodesh in Modhucon Projects Lid vs Cus., Ex & 57
Sett.Comm., Chennal V. The refevant extract from the Hon'ble AP High Courl's
judgment (in twn refering to varous eorfer decisions of Hon'ble Supreme
Court on the principle). s reproduced below,

“IXN. Twe different expressions in a statufe musi be construed fo carry
different meamings

49.  As Parligment has weed two different expressions in the Explanation io
mwo distinct provisions, this Court cannot presume the effect of both the
Explanations to be the same. ... When two different expressions are used
by the same stature, one has fo construe these different expressions as

. Section 2 [120) of the Act reads a3 : “werds and expressipns used and not defined In this Act but dafired In the
integrated Goods and Senvices Tax Act, the Union Territory Goods and Services Tax Act and the Goods and Senvices
Tax [Campensation 1o S4ates] Act shall have the sarme meaning as assigned to them in those Acts;"

* 2009 {233) ELT.146 [5C)

% 3000 [122) ELT.327 (5C) — wherein Hon'ble 5C approved Tribunal’s view following Hon'ble High Court
of Bombay's decision in Devidayal Electronics & Wires Ltd, we.r.t. meaning of two expressions)

M 9016 [44)5TR.321 [AP)
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(i)

carrying differeni meanings. [Kaifash Nath Agarwal v, Pradeshiyva
Industrial & Investment Corpn. of U.P. Ltd. - (2003) 4 SCC 305]. Dijferent
use of expressions in two provisions of a statute is for a purpose for,
otherwise, the same expression would have been wsed [B.R. Enterprises v,
State of UP. - (I199%) 9 8CC 700 = AIR 1999 SC 1867]. It would he
difficult to mainigin that, when two expressions of different import are used
in a statute in hwo consecutive provivions, they arve used in the same sense,
and the conclusion must follow that the wo expressions have different
comnaiations. [Member, Board of Revenue v. Arthur Paul Benthall - AIR
1956 8C 35 = (1955) 2 SCR 842] When the Legislature has taken care of
using different phrases in different sections, normally different meaning is
reguired (o be assigned to the language used by the Legivlaiure, and there is
& presumption that they are not wsed in the same sense. [Arthur Paul
Benthall - AIR 1956 85C 35 = (1955} 2 SCR 842: Oriental Insurunce Co.
Led. v. Hansrajbhai V. Kodala - (2001) 5 8CC 175 = AIR 2001 SC 1832],
..... When the situation has been differenily expressed the Legislature musi
be taken to have intfended te express a different intention. [CIT v. Easi West
Imports and Exports (P) Lad, - (1989} 1 SCC 760] .

More significantly, we find that in the very same Nofification No. 11/2017-
Cenbrcd Tox  (Rote] doled 28-5-2017 condgining fhe impugned eniry, the
Annaxure containing Scheme of Classification of services depicts the Goods

Transport Services os follows,

ANNEXURE : SCHEME OF CLASSIFICATION OF SERVICES

| 8. | Chapter, | Service Service Description
Mo, | Section, Code
Heading | {Tarill)
or Grroup
TN &l () 1
107 | Headimg Goeds Transport Serviees
Poas
108 | Groap Land transport services af Gogds
99651
109 a3l |Road transport services of Coaods 1n;;lu|;|jn|; lettzrs,
parcels, live animals, household and office furmiture,
conainers and the like by refrigerator vehicles, trucks,
traflers, man or animal drawn vehicles or any other|
vihicles
i 006512 Railway transport services of Goods including leters,
parcels, Bive animals, household and office fumiture,
intermodal containers, bulk cargo and the like
111 906513 | Transport services of petroleam and nafural A%, water,
sewerage and other goods via pipeline
112 996519 |Other land transport services of goods nowhere else
clossified
113 Group Water transport services of poads
Csd
114 996521 |Coastal and transoceamic (overseas) waler iransport
| services of goods by refrigerator vessels, tankers, bulk

Page 21 of 26



curpn vegeels, container ships and the like

115 945522 | Inland water transport services of goods by refrigerator
vesssels, 1ankers and other vessels

121 906601 | Rental services of road vehicles including buses.

coaches, cars, trucks and other motor vehicles, with or
without operator

122 DOR602 | Rental services of water vessels including passepger
vissels, freipht vessels and the like with or without
aperator

123 996603 [ Rentnl services of aircraft inchadmg passenger aircraits,
freight aircrafis and the like with or withowt operator

124 C0AA0YD | Rental services of other transport vehicles nowhere olse
classified with or without operator

144 | Group Slppnrﬂuﬂg EH;EEEELMEUM (coastal,

99675 LranSaCean i inkan

145 QoETS1 | Port and w‘-é.iemay upﬁﬂﬂrﬁﬁu fexcluding cargo
handling) such as operation services of ports, docks, lighi
howses, light ships and the like

146 GopTAY | Pilotape and llcrlhir:lg SETVRLES

147 906753 | Vessel salvage and refloating services

[Above are the anly enfries in the Notficalion including Annexwe wherein the
word 'vessel' is used [highlighted above|. apartf from the impugned enfry.  The
waords ‘vehicles”, ‘rood vehicles' or ‘frucks' are also highlighted for reference).

(v} From the above, it is seen that the Notification defineating the Scheme of
clossification of services (apart from prescribing the rates of tax) contains and
shows the following disfinct aspects:

(1] The word ‘vessel' hos been used speclicaly In respect of the
category/categories of services pertaining to "Water fransport services of

goods’ only;

(2] The waord ‘vessel' has not been used in the context of Land fransport
services nor e services such as rental’ services related 1o Land fronspor:

(3] In the entries pertaining fo Land Transport senvice, the word “vehicles' with
a specific inclusive mention of “trucks’ hos only been wed.

In cther words, apart from the definition in the main Act, the Nofification qlso
uses the word ‘vessel' in the spacific context of and with o specillc connoloficn
vis-cr-vis “Transport by water' only and none else, In other words, the Notification
has employed an unombiguous ond distinct usoge of the ward "vessel” in
relafion fo "water fransport services only”, while wsing the words “vehicles
trucks™ in relation 1o Lond fransport services. Hence. the ratic of the principle
laid down in the abave-ciled cose lows squorely apglies in this context fo arive
at the conchsion thal the word 'vessel' as used in the Nofification would not
cover the frucks or lomies o fractorsffippers vsed by fhe gpplicant in the
impsgned services.
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154, The applicant's contention in this regard © that the definiion [ meaning of
wasiel' as per Genaral Clauses Act and Low Lesicon as ako thot of ‘conveyancea' in
the Act is an inchusive definition and hence as ako by considering o general meaning,
the word 'vessel' in the impugned entry would also cover thel vehicles =trecks/lomies,
We find no merit in the above contentions on various counds, as defaied below:

fi] Firstly, as detoided above, the Nelification uses the word “vessel' specifically
and distincily only in relation fo ‘water fransport’, Hence, there is no scope lor
freating 'vesssl' s covering means of land fransport also, meraly because of
usage of incledes’ in the cited deafinition | meanings.

(i) The rmention of the word ‘includes’ in a stafutory definition doas not envisoge
fhat the definifion conbe exponded bevond any limit 1o cover ol or ony iterms
which have no refolion whatsoever fo the defined word in the given context.

{ili} The referance to external aids of interpratation such os General Clouses Act or
Low Lexicon is not ot all necessitated, rather obvioted in view of the clear and
unambiguous maaning . for the word 'vessel' as evident within the Act
Mofification. It B also a setfled legal principle of interpretation that recourse to
external aids for ascertaining meanings of word: Uied in stolule arises only in
siuations of doubl o ambigulty, which s not The cose hare.

[iv} The oppécant's endeavour to refer to General Clouses Act also stands
negoted by fheir own argument vis-a-vis Central Member's reference o the
definition of ‘vessel’ in MPTA, 1943 i.e, such a reference is not mandated by the
GAT Act., And in ony cose, the definifion in the General Clouse Act or the
miganing in the Low Lexicon also show that the tarm “vessed' has been defined
[ exploined with reference fo woter transpon only.

(v] Furthermare, in the some Low Lexicon refied upon by fhe opplicont and
extracts thereof refered by this Authornity durng the personal hearing, 1he word
“wvehicle" is separately menfioned with the meaning given as “Corioge,
conveyance or “includes bicycles, ticycles, aoutomoalor cars and wheeleg
conveyances used or capable of being wied on public siraast™ which relates ta
road trarnsport, On the other hond, the meanings gven 1o “vessel” in the Law
Levwicon, o8 reproduced edarier, ore i2en fo be invonably with o specific
reference to water fransport anly. It is perfinent fo also mention thot one of the
meanings given in the Lexicon cgainst 'vehicke” reods os "Wehicle could be
regd to include o bool”™ (os per o cited cose low wrt. West Bengal Zilla
Parishads Act, 1935}, Whereas, in respect of the word “vessel”, there s no
meaning o citaflon given to show the conversa La. Il o vessal would
Inchede any vehicle [ fruck [ lomy efc,

{vi] Further, it would be pertinent to mention thaot durng the hearng. the
opplicant's advocate, in response o our guery vis-O-vis the definition of
‘convevance' in the Act, hod faily stafed that among the three cotegories
viz, o vessel or on gircraft or a vehicle in the definificn, they would fall under ‘o
vehicla'.
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15.7. The Stote Membar's opinion that wessel' wsed in fhe impegned eniry would
cover all / any tvpes of confainers containing other goods = basing on a deductive
inference from the words appearng in the proviso 1o the said entry. s thus found 1o be
incorect,  The proviso onby specifies a 'condifion” for fufilment in respect of the
parficular service ‘transport of goods in o vessel’. The wording used in such g
'condifion’ can by no means be inferprafed in a manner negaling and distorfing the
meaning assigred in the Act/Mofification to the word ‘vessel' ot detoded earier, The
reference in the proviso to 'goods’ or the exclusion clouse “ships, vesset including bulk
carmears and lonkers’ olso hos to be consfrusd haormonioushy vis-a-vis the scope of the
service-descriphon wherein the word 'vessel' appears and which os detailed above, |5
denated fo be thal perfalning to water fransport only,

15.8. The Centrol Member's gopinion thal "vessal' would not cover the trucks/lormies in
this case 5 therefore found fo be comect in view of what has been discussed above:
though the andlysis aond reasoning given for the tame is seen to ba mlher cryphic ond
not comprehensive and further the reference to external aid of onother Act e, MPTA
being not at ol waranied, in view of our obove discussions,

14, In view of the above, we therefore hold that the vehicles used by opplicant for
fransport of sand ie. lomes [/ trucks (or fractors / fippers, as mentioned in the
application) are not coverad by the term “vasied’ appearing in the Noliicafion-entry as
held by the Central Member; the contrary opedon axprassed by the Stale Member is
found to be not legally comect,

17.1.  The lost question for our determination is "Whot ks the opplicable rate of tax on

the consideration received by the applicant for the impugned services consequent to
determination of earler twe questions (i) and (iii} 7

17.2. Vide eniry SLMo. ? in the Table to Motification No 1 1/2017-Central Tax |Rata)
dated 28-4-2017 — reproduced al para 15.2 above = lhe rates of lax opplicabie o
Goods Tronsport services [Heading 2985) hove been given under the rnlﬁm-.-ing
cotegories/senice-desciption [Columns (3) and (4] of the Table refer]:

Raie
Description of Service {per
cent)
. (3) (4)
(i) Transport of goods by rail [other than services specified | 2.5
at (iv}]
(i) Transport of goods by vessel 3%

(iii) Services of goods transport agencey (GTA) in relaion o | 2.5
transportation of goods (including used household goods for

personal use).

{iv) Transpori of goods in containers by rail by any person 6
Other than Indian Railways }

{v) Goods transport services other than (i), (i), (iii) and (iv) o
above
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17,3, Dut of the above, iterm Nes {i], il and [+ are not cpolicoble to the imougred
services, since these are not for transport by il nor services of o GTA nor that of
frorsport in containers by raod; respectively.  ltem Moi) which perdains fo fronspor by
‘vesel B not opplicable in view of our discussion and findings in the preceding
porographs. Bence, the applicabie enfry in respect of the Impugned senvices would
be the entry lem 5l.Mo. [v) above viz., "Goods transport services ather than (i), (). (W)
and [iv] above"” for which the applicable rate of fax B prescribed o 9% CGET (and
comspondingly ¥ % 8GSI1). Hence. the applicable rate ol fox on the impugned
sericet s P % CGET + 7 % SGET laggregading 1o 1B

18, In view af e oforesaid discussion and findings. we pronounce the Advance
REuling in respect of the guestion fromed by the applicont in the insfont proceedings. os
follcws:

Guestion framed for Advance

No. ruling

Ruling by this Appefiate Authority

A) | The combinafion of semvices of
excavalion of sand including
looding with machinery af reach,

In the soid services held by lower Authorify
as ‘compotie supply’, the principal supply
s Transport of goods by read” and hencs,

Formation of Ramps and | these ot classifioble under Service Code
Muoinlenance al Roods, | 774511 of the Scheme of Classificafion of
Transporiation charges for fhe | Services vide Annexwe fo Nofiicotion

Mo 11/2017-Cantral  Tax (Rate) daled
2B,04.2017. In lerms of Section 8 of the Act,
the rate of fox on the sald services is 7%
CGET as specliled under Column {4)
ogainil the tem Mo.v) under Column (3)
ogaoinst 5. Mo, ¥ in the Table o the said
Nofificoflon plus % % SGET ar per the
congsponding Sigte Tax (Raie)
Notificafion; aggregoting fo 18 %

fractors/tippers of sand from reach
o stockyord ond Loading cosf of
| sand from stockyord fo lomes,
| whether Is “Works Contract™ or
"Composite Supply™ and whol i
the rmate of tox on the
considerotion received theretar 7

19, Accordingly, we pass The following
CRDER

The Eeference Crder Mo, AR.Com/%/2018 doted 04.04.2018 possed by the
Telangana State Authority for Advance Buing in rel applicant Mfs. R, Yidyosogor Rao
Constructions, Hyderabad is decided as follows -

fi] Ther apinion éxprasted by the Stale Member in so far as holding that the
Transport o goods’ B the principal supply in the impugned services, is
confirmead,

[ii) The classfication of the mpugned services is wnder Service Code (Tarff)

946511 — Rood Tranmsport of goods.., as per Annexure o the Notlificotion
Mo 1/2087- Central Tox [Rote) doted 28082017,
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{iii] The opinion exprassed by Ihe Canfral Member in so for as holding that the
ferm ‘vessel' [appearing initerm () ender Column (3] agaidnst entry at 5L Noy
of the aobove Nofification), & nof opplicable to the applcant's case, &
confimed,

[ise} The Advance Ruling on the question framed by the applicant is pronouniced
as-specified In para 18 above,

The subject reference is disposed of accordingly,

lﬁ‘ e

AR |Bankey Behan Agrowal)
Commissioner of Sfote Tax, Chief Commissioner of
Telongana State Central Tax & Custarms,

Hyderabod Ione

FEFEEFFATR SRR E

Ter
Mfc. R Vidyosogar Roo Constructions, Plol Mo .78 & #2, Lumbini Layout, near Eura
School, Gachibowll, Hyderobod — 24, Telangana.

Copy to

1, The Telangana State Authonty for Advonce Buling, OT Complex. M) Rood,
Mamgally, Hyderabad- 500 001 .

2. Chief Commissioner of Central Tax & Customs, Hyderabad fone - for sending it
to the concemed / uisdicional officer of central tax,

3. Commissioner of State Tax, Telangana Stote — for sending It to the concerned ¢
Jurisdicional officer of stale fox.

FRRERARR R R E

Fage 26 of 26



