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PROCEEDINGS
{Under Section 101 of the Central Goods and Services Tax Act, 2017 and the Maharashtra Goods
and Services Tax Act, 2017)

At the outset, we would like to make it dear that the provisions of both the CG5T Act
and the MGST Act are the same except for certain provisions. Therefore, unless a mention is
specifically made to such dissimilar provisions, a reference to the CGST Act would also mean
a reference to the same provisiens under the MGST Act,

The present appeal has been filed under Section 100 of the Central Goeds and
services Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter
referred to as "the CGST Act and MGST Act”] by Vservelobal Private Limited (herein after
referred to as the "Appellant”) against the Advance Ruling No, GST-ARA-03,/2017-18/B-50

dated 07072018,




RIEF FA CASE

The Appellant M/s. Vservglobal Private Limited (hereinafter referred to as ‘Appellant’),
5 an Indlan Company having its office at Mumbai, The company is incorporated to
provide back office support services to overseas companies (hereinafter referred to as
‘Clients'). On 30" December, 2017 Appellant entered into an agreement with M/s.
Vikudha Overseas Corporation Lid,, Hongkong (hereinafter referred to as ‘Client') to
provide back office administrative and accounting support.

Client is engaged in Trading of Chemicals and other products in International Trade.
The Client either itself or through some other companies identifias patential buyers /
suppliers and negotiate with them. The Appellant have no role until the Purchase fsale
order is finalized by the client. The Appellant comes into picture only after finalization
of Purchase / Sale order by a Client to provide back affice support,

The Appellant approached Hon'ble Authority for Adwvance Ruling to decide as to
whether the aforesald services rendered qualify as "Zera Rated Supply’ in terms of
section 16 of the Integrated Goods & Service Taw Act, 2017, as understood by the
Appellant.

Personal hearing was held on 26" June, 2017, wherein a question was raised as to how
the services are not ‘intermediary services' in terms of Section 213} of the IGST Act,
2017 and the appellant was allowed to file written submission on it within a week's
time. Accordingly, written submissions were filed on 02,07, 2018,

The Comments of the Concerned officer wera received by the Appellant, who inter-
afia stated as under:

« Az per the website of M/s. Vikudha Overseas Corporation Ltd, Hon Ekong, the company
I5 operating warldwide including India

. A Company named M/s Vikudha India is devoted for sourcing from India and
subcontinent,

- There are common Directors in Vikudha Overseas and Vikudha India.

- The office of Vikudha India is situated in the same building wherein the office of the
Appellant is situated.

- U the basis of above, the cancerned officer came ta the conclusion that the Appellant

is actually providing services ta Vikudha India,



. The Concerned Officer alse found that the Appellant was not receiving its
consideration in convertible foreign exchange.

The Appellant filed rejoinder on 6™ September 2018, a copy of which is annexed with
the appeal. The Appellant, interalia, submitted as under,

. M= Vikudha Overseas Corparation, Hong Kong have 19 countries and name of group
company engaged in sourcing / marketing in that country / region is dlearly mentioned
an its website. Similarly, M/s. Vikudha India Trading Ltd. is sourcing from Indian
subcontinent,

. The Appellant comes into picture only after finalization of purchase / sale arder by the
client and provide back office support. But in trading busineszs, there are many other
activities involved such as evaluation of prospective buyers / sellers, nagotiations,
guality check etc. The said group companles assist the client in these activities and the
appellant have na role in it

. The Appellant provide back office support in respect of all the business undertaken by
the Client with the help of these group companies. It is not like that the appellant's
support is limited to business transacted through M/s. Vikudha India Trading Limited
or business conducted in India. For example, a set of shipping documents like Invoice,
Packing list etc. prepared by the Appellant in respect of a consignment purchased from
South Kaorea and sold in Tanzania were annexed with the said rejoinder.

. In its comments, the concerned officer had claimed that the AppeHant was not
receiving consideration in canvertible foreign exchangs. To show that the Appellant
was receiving consideration in convertible foreign exchange, copies of Invoice issued,
Telegraphic transter, FIRC, bank statement are annexed harewith.

The Hon'ble Authority for Advance Ruling in the impugned Ruling found that the
activities undertaken indicate the Appellant az a person whe arranges ar facilitates
supply of goods or services or both between the overseas client and customers of the
overseas client, and therefore covered under the definition of ‘Intermediary’ as
contained under IGST Act and therefore, the place of supply of services is the location
of Appellant which is in India. On this basls, the Hon'ble Authority ruled that the
services being pravided by Appellant are not ‘Zero Rated Supply’. Feeling aggrieved,

hence the instant Appeal.
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GROUNDS OF APPEAL

The Appellant submits that the Ld. Advance Ruling Authority have committed erave

errar in Ruling that the services provided by Appellant are covered under the
definition of ‘Intermediary’ as contained In Section 2[13) of the Integrated Goods &
=ervice Tax Act, 2017, which read as undar;
"(13) “intermediary” means a broker, an agent gr any ather person, by
whatever name colled, who arranges or focilitates the supply of goods or
services or bath, or securities, between two or more persans, but does not
include @ person whe supplies such goods or services or bath or securities
ort his own occount:”
A person is covered under the aforesald definition of intermediary” if following three
conditions are satisfied.
He must be a 'broker' or an ‘agent’ or "any other persen by whatever name called,

who arranges or facilitates the supply of goods or services or both or securities'.

- The supply arranged ar facilitated must be between two or more persons

He should not be the person who supplies the goods or services or securitios en his
QW accoung,

There can be no scope for confusion when the person either acting as an agent of the
supplier or acting as an agent of the recipient, arranges the supply or acting as a
broker between a supplier and recipient, finalizes same sale or purchase deal and in
these circumstances, the person who arranges the supply or brokers a sale/purchase
deal between two or more persons would be an intermediary.

But the definition of "intermediary” also covers “any person by whatever name called’
who facilitate the supply of goods ar services ar bath or securities between two or
more persons. Now the question is what is the scope of facilitation' and whether 3
person engaged anfy In the back office administrative and accou nting support activity
far his cliemt after the finalization of sale/ purchase deal and who had no role
whatsoever in finalization of sale/purchase deal on behalf of his client, be also covered
by the definition of “intermadiary”.

The answer to this question would be in the negative, as in accordance with the
principle of "noscitur a socils™. the B¥pression - ‘any other person.. whao arranges or

facilitates the supply of goods or services or both or securities, would get its calour
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from the associated terms - 'broker” or 'agent’ and, therefore, this expression would
cover only those percons whose activity is akin to the activity of brokers or agents
which results in or may result In finalization of some salef/purchase deal on behalf of
the client

The Rule of construction 'noscitur a sociis’ as explained by Macmillan means, “The
meaning of a word is to be judged by the company it keeps’. Gajendragadkar, J.
explained the scope of the rule in State v. Hospital Mazdoor Sabha (1960-2 5.C.R, B66)
in the following wards:

"This rule, gecording to Maxweall, rmeans that, when two or moare words which

are susceptible of analogous meaning are coupled rogether they ore understood

to be used in their cognate sense. They take as it were their colour from each

ather, that Is, the more generol & restricted fo o sense onalogous fo o Jess
general, The same rule is thus interpreted in “Words ond Phrases” (Vol Xiv, p.

207) ;- “Associoted words toke their meaning from one anaother under the
doctrine of noscitur @ sociis, the philosophy of which is that the meoning of o
doubtful word may be ascertained by reference fo the meaning of words
ossocioted with it such doctrine is brooder than the maxim Ejusderr generis.” In

foct the lotter maxim “is anly on ilustrolion or specific opplicotion af the
bropder mawim noscitur @ soclis®, The orgument js thot cerfain essential
features or oprtributes are invariobly associoted with the wards “business and
trade” as understood in the populor and conventional sense, and it is the colour

af these attributes which is token by the other words wsed in the definition
though their narmal import may be much wider, We are not impressed by this
argument, it must be borne in mind thot noscitur a sociis 5 merely a rule of
construction gnd it cannat prevall in cases where it is clear that the wider words

have been deliberotely used in order to make the scope of the defined words
carrespondingly wider. It is only where the intention of the Legisloture in
associating wider words with words of narrower significance is dowbtful, or
otherwise not cleor then the present rule of construction con be usefully
opplied. it con aiso be applied where the mearing of the words of wider impart

is doubtful; but, where the ohject of the Legisiature in using wider wards is clear
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and free of ombiguity, the rule of construction in question cannot be pressed

into service. "

As per the rule of ‘ejusdem generis’ when particular words pertaining to a class,
categary or genus are followed by general words, the general words are construed as
limited to things of the same kind as those specified. Hon'ble Supreme Court
explained the ambit and scope of this rule in Amar Chandra Vs, Collectar of Excise,
Tripura, AIR 1972 5C 1863, in the following words.

“The ejusdem generis rule strives to reconcile the incompatibility  between
specific and general words, This doctrine applies when {i} the stotute confailns

an enumeration of specific words; (i} the subjects of the enumeration constitute

o class or category; (i) that class or cotegory is not echausted by the
enumeration; (iv) the general term foilows the enumeration and {v) there is no
indicotion of o different legisfative intent *

In Law Lexicon by P Ramnath Ayer, Second Edition, page 245, the term ‘broker’ has
been defined as, “A middleman or ogent wha, for o commission on the value af the
fransaction, negotiates for others the purchose or sofe of stocks, bonds, commaodities,
or property of any kind, or who attends to the doing of something for onother.”
similarly, in Baring Vs. Corrie, (1818) 2 Barn. & Ald. 137, "A broker /s an ogent
employed to negotiote and make controcts on behalf of his principle, and In general,
contracts of purchase and safe.”

The term “agent’ has been defined in Section 2(5) of the Central Goods & Service Tax
Act. 2017 in the following wards.

“agent™ means o person, including a factor, broker, commission ogent, arhatio,

del credere ogent, an ouctioneer or any other mercontile agent, by whatever
name colled, wha carries an the business of supply or receipt of goods or services

or both on bekalf of anather;”

Thus, as per above and in commercial understanding the terms ‘hroker’ and ‘agent’
means someone who negetiates and Jor assist in broking a contract for supply of
g&ads and / or services between two or more persons. Therefore, as per the Rules of
‘noscitur a sociis” and ‘ejusdem generls’, the term ‘any other person, by whatever

name called, who arranges or focilitates the supply of goods or services or both, or
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securities, between twe or more persons,” should also be construed to mean a parson
who provides services In broking a deal of supply between two or more persons.

It is correct that the Rules of 'noscitur a sociis’ and 'ejusdem generis’, have no
application if otherwise intention of legislature to give wider meaning is clearly
manifested and un-ambiguows. Facilitating supply of goads or services is a very wide
term. Entire Trade, Commerce and Industry is engaged in supply of goeds and / or
services and hast of services facilitates the same, For example, telecommunication
services facilitate contact between two or mere persons,  Transportation zervices
facilitate delivery of goods. Exhibition halls facilitate to reach the potential buyers.
Banking facilitates transfer of money etc. Al these services, in one way or other,
facilitate supply of goods and for services and therefore all such services should fall
under ‘intermediary’ services and all the independent provisions incorporated for
determination of place of supply in such services would be rendered redundant. They
argued that the courts should avoid a construction which renders a part of statute
devoid of any meaning. Kind attention is invited to the judgment of Hon'ble Supreme
Court in J K. Cotton Mills Vs. State of U. P, AIR 1961 5C 1170 wherein the Hon'ble
Supreme Court stated,

“In applying the rule however we have to remember that ta harmaonies is not to
destroy. In the interpretation of stotues, the courts afwaps presume thot the
legisloture inserted every port thereof for a purpose and the legisiative intention

is that every port of the statue should have effect. These presumptions will have

o be made in the case of rilemeking euthorty also,”

In the instant case, it is undisputed that the client of the appellant is situated outside
India whaose majority of business has no connection with India as it purchases goods
from outside India and sell also to its customers situated outside India. The appellant
provides back office administrative and accounting support in the said business. Such
activities are Export of services, not only brining employment opportunities but also
precious forelgn exchange. Taxing such an activity is nothing more than Exporting
Taxes. The foreign cos. are outsourcing such activities to Indian Entities as a measure
of cost cutting. Such Indian Cos, providing back office support would not be able to

compete with their counterparts in neighboring countries if G5T @ 18% is imposad.
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Ifthe language used is capable of bearing more than one con struction, in selecting the
true meaning, regard must be had to the consequences resulting from adopting the
alternative construction, & construction that results in hardship, sericus
inconvenience, injustice, absurdity or anemaly or which leads to inconsistency or
uncertainty and friction in the system which the statute purports to regulate has to be
rejected and preference should be given to that constr uction which avoids such result.
Kind attention is invited to the judgment of Hon'ble Madhya Pradesh High Court in
BrijGopal Vs. State of M. P., 1978 MPLI 70, whersin the Hon'ble High Court held as
under.

It is o well-settled principle of construction of the Constitution that when two
constructions are possible, the Court must adopt that which will ensure smooth

and harmonious working of the Constitution and eschew the other which will

lead to obsurdity or give rise fo proctical inconvenience or make well-
estabiished provisions of jaw nugatary ! (Chandra Mohan v. State of LLP. AR

1966 5C 1987). it is no doubt true thot when the longuage Is express and no
aiternative construction is open, the Court must give effect to the fanguage
wrespective of (s consequences, But as was well soid by Lord Reid, “such roses

are rare because the English language is o flexible instrument” - (Balirooms .
Zenith lnvestments, (1970) 2 All ER 871, The Courts are, therefore, nat readify
prepared te concede os ploin longuage which involves absurdity or practicel
fnconvenience: (Maxwell, 11th Edition, p. &). The real role that is ployed by the
consideration of consequences in the process of construction is carrecty
apprecioted by Max Radin as follows:

B dS ... .. .. true that the consideration of the cansequences of o decision hos

at all times been a controliing foctor in the judiciol process, Thase Courts wha
declare wigorausly that they ore completely indifferent to the consequences of

what they decide, and would decide o they da though the heaven fell, merely

mean that they do nor really believe that the consequences will be seriousiy
harmful, If they meant what they said, and acted on ir, they would be taking a

long step towards the destruction of our judicial system.” (33 Calif. L. Rev. 219,

p. 228], If Clause (3] of Article 2284 had used the words "any question, whether

frguobie or not" there would have been no room for construction. However os
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the words used are only "ony guestion”, they have to be understood as meaning

any real gquestion or any arguable question to ovaid the ridicelous resoit ond
practical inconvenience which would flow from holding that the expression is

wide enough ta Include even guestions which are unreal or unorguable. ™

The definition of 'Intermediary” as reproduced above, also contains an exclusion as per
which the person who supplies goods or services on his own account is not included.
In the instant case, the appellant maintains accounts of its client, liaison with buyers
and sellers of clients with respect to delivery, transportation of goeds and payment
etc. All the said services are provided as a package and are bundled in natural course
of business. Therefore, the said services are "Composite Supply' as defined in Section 2
{30) of the Central Goods & Service Tax Act, 2017 and tharefare tax would be levied in
terms of Section 8 of the Act, ibid. Abave referred statutory provision are reproduced

below for ready reference.

f30)  “composite supply” means o supply mode by o loxable person to o recipient

consisting of two or more taxable supplies of goods or services or both, or any
combination thereof, which ore noturally bundled and supplied in conjunction
with each other in the ordinary course of business, one of which is a principal
supaly: Wiustration. - Where goods are packed and tronsparted with insuronce,
the supply of goods, pocking maoterials, transport and insuronce is o composite
supply and supply of goods is o principal supply;

Tox liability on composite and mixed supplies. — The tox labifity on o compasite

ar a mixed supply shall be determined in the fallowing manner, namely: —

gl a composite supply comprising two or more supplies, one of which is a principal

supply, shall be treated as o supply of such principal supply; and

b} o mixed supply comprising two or mare supplies shall be treated as a supply of

15.

that porticular supply which attracts the highest rate of tax.

In the instant caze, the appellant supply “Business Support Service’ camprising of ‘Back
Office Support' and “Accounting’ which is its Principle Supply, If these services also
facilitate supply of goods, then it is only an incidental supply to the Principle Supply
As already submitted, the appellant come into picture only after finalization of

Purchase [ Sale deals by the clients. They said ‘Business Support Services' is provided
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by applicant ta its client on Principle to Principle basis, Therefore, the instant case Is
covered by exclusion clause in definition of ‘Intermadiary’.

it Is submitted that the term ‘Intermediary’ was also defined In Service Tax Regime.
In Service Tax the term was defined in Rule 2{f) of the Place of Provizion Rules, 2012

which read as under.

“ifl “intermediary” means & broker, on agent or ony other persan, by whatever name

17.

18.

13

called, who arranges or facilitates o provision of a service fhereinafter called the
main” service} or o supply of goods, between two or more persons, but does not
include o person who provides the main service or supplies the goods on his
account;”

From the above, it is clear that the definition of ‘intermediary’ in GST Law is identical
to its definition under Service Tax. The above definition also contains an identical
exclusion clause. CBEC in the Educational Guide released by it had explained the
concept of ‘Intermediary’ and its exclusion clause in para 5.9.6, which read as under
"Stmilarly, persons such os call centers, who provide services to their clients

by dealing with the customers of the client on the dlient’s behaif, but actually
provided these services on their own account’, will nat be cotegorized os
intermediaries.”

In the instant case also, the appellant is providing services to its chents on its own
account and therefore, cannot be categorized as intermediary. An identical issue
came before the Hon'ble Authority For Advance Ruling In Re ‘Godaddy India Web
Service Private Ltd., reported as 2016 (45) 5.T-R. 806 (A.A.K.).

In Godaddy {supra) the applicant proposed to provide suppart services in relatian to
marketing, branding, offline marketing, oversight of quality of third party customer
care centre and payment processing, on principal to principal basis. Those services
were propated to be provided with the sole intention of promoting the brand
GoDaddy US in India and thus augmenting its business in India. Therefore, those
services proposed to be provided by the applicant, would support the business
interests of GoDaddy US in India. The said service was propased to be provided as a
package, Hon'ble Authority accepted that the said services are bundled in natural
course of business. The relevant portion of the said Ruling is repreduced below for

ready referance.

1O
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“11. Applicant proposes fo provide support services in relabion Io
marketing, bronding, affline marketing, oversight of guality of third porty
customer core centre and poyment processing, on principal to principol basis,
These services are proposed to be provided with the sole intention of
pramoting the brand GoDoddy US in India and thus ougmenting its business
in India, Therefore, these services propased to be provided by the applicant,
would support the business interests of GoDaddy U'S in indio.

it has been submitted by the applicant that services to be provided by the
opplicant ore not peculior onfy in opplicant’s cose but ore provided by various
Indian entities to their overseas customers in India os o single package.
Further, supporting the business aof GoDoddy US in india s the main service
and processing payments and oversight of services of third party Call Centers
are anciflary and incidental to the provision of main service, i.e., business
support service. Further, applicont would provide said services a5 o pockoge
and the payment for the entire package would be o consofidoted lump sum
poyment. Applicant submits that in wiew of oll these indicators, service
provided by them fo GaDoddy US 5 o bundle of services, which Is bundled In
normgl course of business. This point has not been controveried by the
Revenue, We ogree with the submissions of the epplicont that praposed
services are @ bundle of services, bundied in normal course of business and
not intermediary service

It observed that business sugport services ore propased to be provided by the
applicant te GoDaddy US on principal to principal basis. it 5 the main service.
Further, applicant Is not concerned in respect of services prowvided by
GoDaddy U5 to Indion Customers, which relates te domaoin nome
registration, tronsfer services, web hosting services, designing services, etc. In
case, applicant was providing service fa indign Customers, he would have
received  "tonslderation” from  Indlon  Customers, Fact is  that no
remuneration/consideration s received by the opplicant from Indian
Lustomers. Applicant is to only receive from GoDaddy US, o fee equol to the

operating cost incurred by the apphcant ples mark up of 13% o such costs. it

11
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is naticed thot applicant is to receive soid fees fram Goladdy US, even in

respect of indign Customers, who directly remir service charges to GoDaddy

US through International Credit Card. wherein applicant is nat in the picture

This fact further shows that the applicant is not providing any service fo

Indigr Custorns. In view of above we rule as under; "

The Appellant, further, submitted that the Ld Authority for Advance Ruling have
committed a grave error in holding that the facts of the present case are different and
therefore, the same is not applicable, The said para of the Ld Authority is reproducad
below.

“Appifcont submits that his cose is covered by exclusion clause in definition of
intermediary and in support of the some has strongly relied upon decision af
Advance Ruling Autharity, New Deilhi in cose af Godaddy lndia Web Service Put,

Ltd. reported o5 2016 (46] 5TR 806 (AAR) doted 04.03.2016 | In short Gododdy).

We have gone through the facts of the case and the ruling and we find thot facts

of the present case are different and not similar to facts of Més. Godaddy. in

case af Gododdy the provision of support services was odm ittediy an principle fo
principle bosis and were provided with sole intention afl pramating the brand
Godaddy US in (ndia for ougmenting its business. In the present cose we find

that the activities undertokern by the applicant are for and an beholf of clienr 1o
facilitate supply of goods and services between the clignts and their custamers,

fn wiew of this, we are of the opinion that the judgment cited by the applicant is
notepplicable to the facts of the present case.”

The Appellant submitted that there are host of grave errors in the poartion of
Impugned Ruling, as reproduced above. When marketing, branding, oversesing
Customer care, payment processing etc. are support services then, there is no reason
to treat administrative and accounting support given by appellant as business support
service. In Godaddy {supra) the applicant was supporting business of Godaddy USA's
business in India.  Whereas, in the instant case, the buyers [ sellers are not limited to
India, but are spread across the Globe, Thus, the case of applicant is at much better
footing, The Ld. Advance Ruling Authority alse failed to appreciate that the services

provided by the Appellant were alsa on Principle to Principle basis. In the agreement,

It was specifically mentioned that bath the parties commit not to represent each other

1
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as Agent / Principal of other party. The Ld. Advance Ruling authority also failed to
appreciate that the appellant has no role to play till the deal of purchase [/ sale is
brokered.

It is correct that the Ruling of Authority for Advance Ruling is binding anly in respect of
Applicant. However, it certainly has persuasive value. [t should alse be taken into
consideration that Authority for Advance Ruling under Service Tax was consisting of
vary senior Tax Officers and was headed by a retired Supreme Court Judge. Therefare,
interpretation of law by such a senior body should be given due regard. Attention is
also drawn to the relevant portion of judgment of Hen'ble Supreme Court in Columbia
Sportwear Co. Ve, Director of Income Tax, 2012 (283) ELT. 321 {5.C.] wherein the
Hon'ble Supreme Court held as under."The Authority, thus, held that the odvance
riding of the Authority is binding in the case of ane transaction only and the porties
involved in respect of that teansoction and for other porties, the roling will be of
persuasive noture, The Authority, however, has clarified that this s not fo say that a
principle of law laid down in o cose will not be followed in future, This decision of the
Authority in Cyril Eugene Pereira, In re. (supra) has been taken note of by this Court in
Umon of India & Anr. v. Azodi Bachao Andolon & Anr. {(2003) 263 ITR 706 at 742] to
hold that the advance rwling of the Autharity is binding on the applicant, in respect of
the transgction In relation to which the ruling hod been sought ond, on the
Commissioner, and the income-tax outhorities subordinate to him and has persussive
value in respect of ather parties, However, it has also been rightiy held by the Autharity
itself thot this does not mean that a principle of law lald dawn fn o cose will not be
Jollowed in future.”

In the impugned ruling, it is alsa stated that they have not examined the contention of
jurisdictional officer with regard to cendition No. (v) as to distinet persan which
require more specific and detailed examination. The said condition is read as follaws.
the supplier of service ond the recipient of service oré not merely
estoblishments of o distinct person in accordonce with Explonotion 1 in

section 8"

The explanation 1 in section 8 reads as under.

Explanation 1. - For the purposes of this Act, where o persan has, -

{t] onestablishment in India and aay other establishment outside India;

13
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(il an establishment in a Stote or Unian territory and any other establishment
outside that State or Union territory; or

(i} an establishment in a State ar Linjan ternirary and any other estahlishment
registered within that State or Union te Fritary,

then such establishments shall be treated os establishments of distinct persons”
Fram the combined reading of above, it is clear that the afaresaid condition is
attracted if both the supplier and recipient of service are establishments of same
person. In the instant case Appellant, the supplier of service, and gverseas recipient of
service are different corporate entities, therefore, the said condition have no
application,
In view of the above and submissions already made, it was prayed that the Services

being provided / proposed ta be provided be treated as 'Zero Rated Supplies’,

Persenal Hearlng

A personal Hearing in the matter was conducted on 29.01.201%, wherein Shrl Bharat
Bhutan, Advocate, representative of the Appellant, reiterated their written
submissions. Shri Sachin ladhav, appearing as jurisdictional officer, reiterated the

submissions, which had been made earlier before the Advance Ruling Authority,

Discussi Findings

We have gone through the facts of the case, the entire records, and submission, oral
a5 well as written, made by the Appellant as well as the concerned officer. We have
also gane through the ruling pronounced by AAR wherein the members of the AAR
decided the services being rendered by the Appellant in the nature of intermediary
services and hence taxable as per the provisions of the place of supply rule, even when
the services are being rendered to the client located abroad. However, the Appellant
has challenged this ruling of AAR. drguing that the services provided by them wauld
rather fall under the Business support Services, and hence, preferrad appeal against
the said impugned ruling.

On perusal of the same, the core issues, before us, to decide, are

14
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fa) whether the back office administrative and accounting services along with the
services such as laison with buyers and sellers of clients with respect to delivery,
transportation of goods and settlement of payment ete. in the form of one
package, being provided by the Appeltant, qualify as "intermediary services” as
defined in Section 2{13) of the Integrated Goods & Service Tax Act, 2017 or
otherwise,
(b] whether the supply of the abowe services in @ package, as being claimed by the
Appellant, would be construed as compesite supply or otherwise.
To decide the first issue, we will first discuss the definition of the intermediary as
provided in Sectlon 2(13) of the CGST Act, 2017. The definition of the "intermediary” is
reproduced herein under:
“(13) “intermediony” means o broker, an agent ar any other person, by whaotever
name called, who arranges or facilitates the supply of goods or services or both, or
seclrities, bebween two or more persons, Bul does pat incluge a person who
supplies such goods or services or both ar securities on his own gocount;
Hence, a person is covered under the aforesaid defintion of 'intermediary” if

following three conditions are satisfied.

a. He must be a 'broker' or an ‘agent’ or ‘any other person by whatever name called,

who arranges or facilitates the supply of goods or services or both or sECUrities’

b. The supply arranged or facilitated must be between two or more persans,

¢. He should not be the person wha supplies the goods ar services or securities on his

QW account.
Mow, in order to understand the nature of services being supplied by the Appellant to
its Client, we refer to the Article 2 of the Agreement dated 30,12 2017 entered by the
Appeliant with its client M/s, Vikudha Owverseas Corparation Lid., which deals with the

nature and scope of the work undertaken by the Appellant, reproduced herein below;

"The party B {which in this case is the Appellont) will coordinate with buyers, sellers
and other necessary parties for execution of purchase and sale contracts entered into
by the Party A (in this case M/s. Vikudha Overseas Corporation Ltd. ), The Party B will
also maintoin accounting af all these tronsactions. The Party A will provide access to

its saftware “VO55" to the Party B for rendering the ogreed services. The major
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service activities to be undertaken by the Fariy B for, and on behalf of Party A are

mentioned below:

(a) Get SDF {Sales Detail Form) & PDF (Purchase Detail Farm] from concerned party;
{b) Generate order no. in VOSS;

(c} Create (P. O.)Purchase Order & 5C {Sales Contract) in VOSS;

(d) Send SC {Sales Contract] & PI (Proforma Inveice) to customer & get 51 (Shipping

Instructions) as well;

(e) Send PO {Purchase Order) to supplier & seek P| (Proforma Invoice] & share 5/

(Shipping Instructions):
(f] Ligise with supplier for Cargo Readiness;
fg) Liaise with Inspection Authoritics if pre-shipment inspection is needed:
(h) inform customer on tentative schedule;
fi] Process payment request in VOSS;
(i} Send payment request to Client:
(k] Provide ferwarder/carrier nomination to supplier if FOB;
I} Seek carrier booking detoils and share with suppiier and customer;
{m) Falloew up for smooth 508 {Shipped on Boord) with supplier and forwarder:

(n) Log it in Excel Order Sheet — ETD-ETA (Estimated Date of Arrival — Estimated date

of Departure);
fe) Get Draft BL (Bill of Lading) prior to saifing;
(e} Follow up for full shipping documents with supplier;
(g} Raise payment request in VOSS for supplier for balance and final payment;

(r] Send poyment request to Group Company for supplier for balance or final
payment;

is) Arrange Inspection Certificates if applicable:

(t} Raise payment request for freight and inspection charges as applicable;



A3,

34

{u) Arrange to send origingls to Hong Kong;

{v) Follow up for Originals sent to Customer from Group Company;
fw) Notify ETA = reminder to customer (Expected Time of Arrival);
(k] Troubleshooting;”

Mow, on perusal of the above cited article, which deals with the nature of the services
liable to be performed by the Appellant, it is observed that in addition to providing
back office administration and accounting services, the Appellant is also providing
several other significant services, which are actually facilitating the supply of the goods
between its Client i.e. M/2. Vikudha Overseas Corporation Ltd., Hongkeng and thea
suppliers, or the customers of its Client, as the case may be. The services, namealy, {i)
sending 5C (Sales Contract] & Pl (Proforma Invoice) to customer & petting 51 (Shipping
Instructions] from them; liijsending PO (Purchase Order} to supplier & secking Pl
(Proforma Invoice) & sharing SI [Shipping Instructions} with them; {il] lialsing with the
supplier for Cargo Readiness; (i) laising with Inspection Authaorities if pre-shipment
inspection is needed; |vlinforming customer on tentative schedule; (vi)Providing
forwarder/carrier nomination to suppher if the goods are being supplied on FOB; [vii)
Seeking carrier booking details and sharing the same with the suppliers and
eustomers;{vill)Following up for smoath 508 {Shipped on Board) with supplier and
forwarder;[ix)Getting Draft BL [Bill of Lading) prior to sailing;(x)Following up, for full
shipping documents, with suppher{zilArranging Inspection Certificates if applicable;
{xiijMotifying ETA — reminder to customer (Expected Time of Arrival) are all beyond the
scope of back office work and are in the nature of facilitation of the supply of the
poods between the two parties i.e. their Client and the suppliers and customers of the
Client, as the caze may be, as all these above mentioned services are essential for the
smooth supply of the goods betwean the aforesaid two parties. Further, there is no
confusion regarding the fact that the goads which are being supplied between the twe
parties i.e. their client and suppler or customer, as the case may be, do net belong to
the Appellant confirming that the Appellant are not providing the supply of goods on

their own account.

The other remaining services, enumerated in the para 32 abowa, namely,
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lijGetting SDF (Sales Detail Form) & PDF [Purchace Detail Form) from concerned
party;
(lijGenerate order no. in VOS5

(iiijCreate {P. O.)Purchase Drder & SC (Sales Contract) in VOSS;

liv] activities relating to maintaining of various types of accounts with respect to

such sales and purchase transactions carried out by their Client:
(vIProcess payment request in Y055

[vi) Send payment reguest to Client; Log it in Excel Order Sheet — ETD-ETA
{Estimated Date of Arrival = Estimated date of Departural; Raise payment

request In VOS5 for supplier for balance and final payment:
{viliSend payment request to Group Company for supplier for balance or final
payment;
[wilijRaise payment request for fraight and inspection charges as applicable:;
{ix}Arrange to send originals to Hong Kong;
(x}Fallow up for Originals sent to Customer from Group Com pany;
{«i|Troubleshooting;”

¢an be construed as ancillary services to intermediary services being provided by the
Appellant, as these activities performed by the Appellant are, undoubtedly, in relation
to the supply of the goods between the twe persons. Thus, the predominant
component of the services, being rendered by the Appellant to its Client, are in the
nature of the intermediary. This fact is alse substantiated by the Article 4 of the above
discussed Agreement, which deals with the consideration receivable by the Appellant
for the services pravided by them. The Article 4 stipulates that the Appellant would
receive a remuneration of US 5 380 per purchate/sale transaction handled, subject to
minimum of US510,000 per month. This pattern of the remuneration recelved by the
Appellant reveals that the consideration being received by the Appellant is solely
based on the number of the purchase/sale transactions handled by them, By locking
carefully at the nature of the services provided by them, it is abundantly clear that

they are invariably facilitating the supply of goods between their client and s
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30,

36

L

38.

39.

suppliers/buyers, while they are liaising with client’s buyers/suppliers with respect to
dalivery, transportation of goods, and settlement of payment between them, thereby

satisfying the first criterion of the intermediary |.e. arranging or facilitating the supply
of goods.

Since, the Appellant s doing the above work on behalf of their client and the said
supply of poods is invariably between two persons, i.e. between their client and its

buyers/suppliers of goods, thereby, satisfying the second criterion of the intermediary.

Further, the Appellant is not providing the goods in question, either to its client’s
buyers or to its client's suppliers on his own account. The goods in the guestion
invariably belong either to its client or ta its chient’s supplier. Thus, the above goods
are, clearly, not provided on their own account; thereby, satisfying the third criterion

of the intermediary services.

Thus, all the criterion applicable to the intermediary, as discussed above are being
satisfied adequately by the Appellant. Hence, while performing all the above

mentioned activities, the Appellant is clearly acting as intermediary.

The argument of the appellant that the impact of AAR ruling will result in subjecting
the hack office operations to G5T which will affect the industry engaged in supplying
such services to its overseas clients, is ill-found and misconstrued. The ruling given by
AAR is always applicant specific and based on the records available before the
Autheority. We have also perused the agreement between the Appeliant and its Client
which was also the subject matter of preceedings before the AAR. The said agreement
in mo way is restricted to the scope of only the back office operations of the Appellant,
rather, it gaes beyond the same and is in the nature of intermediary as discussed
above. Therefare, there does not appear to be any intention of the AAR to tax the back
operation of the Appellant and the Ruling of AAR which is based on a specific

agreement can not be generalized.

Mow, as regards the issue [b) mentioned above as to whether the entire gamut of
services provided by the Appellant as a package against a lump sum amount can be
considered as compasite supply, or otherwise, it iz seen that the Appellant has himself

advocated in para 20 above that the entire services i.e. back office administrative
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services, accounting services, liaising services  with resgect to the delivery,
transportation of pgoods, settlement of payments between its client and
suppliers/buyers are naturally bundled in the ardinary course of business and
accordingly can be considered as composite supply due to the reason that the services
ta be provided by the applicant are not peculiar onfy in Appellant's case but are
provided by various Indian entities to their overseas customers im Indiz o3 a single
package. Thus, they strive to argue that the practice of offering the above services in
the form of a single package is the established trade practice,

40, To ascertain the above issue, firstly we discuss the term ‘naturally bundled and supplied
in conjunction with each other in the ordinary course of business .’ Although the same
is not defined in CGST Act or IGST Act, Yet we note that the concept has been carried
forward from the Service Tax law. Hence, we take the reference to Taxation of
Services: An Education Guide (June 20, 2012}, which provides that, to demonstrate
that a service is supplied in conjunction with each other in the ordinary course of
business, the supply of services should meet some of the follewing criterion which are
indicative, not canclusive:

* The perception of the recipient of service:- |i the recipient af the services
Perceives and expect the services being received by them as one package for
better enjoyment of the services being offered by the service providers operating
in that particular industry, then those services may be considered as naturally
bundled In the ordinary course of business. In the instant case, the Appellant
during the course of personal hearing have emphasized that their clients also
expect the entire gamut of services to be provided in one package so as to suit
their business needs, Applying this parameter, it may verily be inferred that entire
set of services is a composite supply.

* Majority of similar service provider in the industry provide similar bundle of
service: As regards this very indicative parameter, the Appellant has himself
submitted in para 20 above, theirs is not the peculiar case, as this practice of
bundling the various services offered by them is being followed by majarity of the

service providers operating in this wery service industry, Applying this criterion in
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the present case, it is deduced that the entire =et of services is a composite
supply.

* One service is the main serviceand other services provided in the bundle are
incidental or ancillary to the main service In the instant case, the Appellant
submitted that they are supplying back office administrative Services, accounting
services, liaising services with respeet to the delivery, transpartation of poods,
payment settlement etc. Among these services, it is apparent that the principal
supply of the Appellant are in the nature of the mtermediary services which
comprises of facilitating the supply of goods by making the transpartation and
other arrangement in respect of goods by coordinating with the client and its
buyers/suppliers. The said activities undertaken by the Appellant on behalf of the
client like making the transportation arrangement in respect of the goods by
availing the facility of some ather service providers aptly fall under the category of
intermediary services as discussed above. The other services like the back office
administrative services and accounting services are ancillary in nature, whereas
the services of payment settlement with client’s supplier/buyers is incidental in
nature. Thus, by applying the above criterion for the composite supply, it s
adequately clear that intermediary service |5 the principal supply and other
services provided in the bundle are incidental or ancillary to the main service.

= The service recipient pays single price regardless of the services within the
package: In the instant case, the Appellant has submitted that they are receiving a
lump sum against the entire set of services provided to their overseas client,
thereby, adhering ta this indicative criterion of the bundied services or CoMmposite
supply.

41. Thus, by applying the various indicative criteria to the spectrum of services provided
by the Appellant, it is apparent that the services being offered by the Appellant in one
package is nothing but the composite supply, of which the intermediary services is the
main supply.

44, Our above observation also draws support from GST flyer issued by the Central Board
of Indirect Tax and Custems {"CBIC") an Composite Supply and Mixed Supply which

W iay ¢ has relied wpon Educatian Guide on Service tax for the determinatian of any group of



43.

44,

45,

services as composite supply, The GST Flyer, issued in this regard, proposes that

“Whether services are bundled in the ordinary course of business would depend upon

the normal or frequent proctices followed in the areo of business fo ices

refate” and the same will be determined by the principles of the notural bundling as

stipufoted under Education Guide on Service tax,

The claim of the Appellant about principal supply being ‘Back office Support’ and
Accounting’ and other services being ancillary is not tenable as the services detailed
i para 33 above cannot be considered as ancillary services to the ‘Accounting

services” and/or "Back Office Support’ services,

As regards the submission made by the aAppellant in para 18 above, wherein thay are
asserting that they are providing services ta dlients on own account, and therefore
tannot be categorized as intermediary, it is observed that Appellant have
misconstrued the definition of “intermediary™ as provided in Section 2{13} of the IGST
Act, 2017 It is seen that the services they are rendering are in relation to the goods in
question which belong to either their overseas client or the client’s supplier, s the
case may be. Hence the above contention made by the Appellant is clearly not

tenable.

Thus, in view of the above discussion and findings, we pass the following order:

OFDER

In view of our above observation and findings, we do not find any reason to interfere

with the ruling passed by the AAR,
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2. The AAR, Maharashtra
3. The Pr. Chief Commissioner, CGST and C.Ex., Mumbal
4. The Commissioner of 5tate Tax, Maharashtra
5. The Jurisdictional Officer

6. The Web Manager, WWW.GSTCOUNCIL.GOV.IN
7. Office copy.



