THE MAHARASHTRA APPELLATE AUTHORITY FOR ADVANCE RULING FOR GOODS AND SERVICES TAX
{constituted under Section 29 of the Maharashtra Goods and Services Tax Act, 2017)

ORDER NO. MAH/AAAR/S5-R1/09/2018-19 Date- 11.09.2018

BEFORE THE BENCH OF

(1) Smt. Sungita Sharma, MEMBER
(2) Shri Rajiv Jalota, MEMBER

"GSTIN Number [ 27ARECM2935R12V !

Legal Name of Appellant tMaharashtra State Power Generation Company |
Limited

I-‘l.egiste_red Address/address provided 7™ Floor, Prakashgad, A K Marf:, Bandra [East],

while obtaining user id mMumbai -300 051

Details of appeal Appeal No. MAH/GST-AAAR-09/2018-19 dated

13.06.2018 against Advance Ruling No. GST-ARA-
15,/2017-18/B-30 dtd. 08.05.2018

Concerned afficer/lurisdictional | [ry. Commissioner of State Tax, MUM-VAT-E-EEH_
Officer
PROCEEDINGS

{under Section 101 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

At the outset, we would like to make it clear that the provisions of both the CGST Act
and the MGST Act are the same except for certain provisions. Therefore, unless 3 mentian is
specifically made to such dissimilar provisions, a reference to the CG5T Act would also mean
a reference to the same provisions under the MGST Act.

The present appeal has been filed under Section 100 of the Central Goods and
Services Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 |hereinafter
referred to as “the CGST Act and MGST Act”] by Maharashtra State Power Generation
Company Limited (herein after referred to as the “appellant”) against the Advance Ruling
Mo. GST-ARA-15/2017-18/8-30 dated 08.05.2018

BRIEF FACTS OF THE

A, The appellant is engaged in generation of power with object of making power available
on affordable rates.

E. The appellant enters into contract with various contractors for the purpase of
construction of new power plants or renovation of old plants or for operation of

malntenance;}_
o
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te. For example, the Appellant has awarded the contract to




M/s. BHARAT HEAVY ELECTRICALS LIMITED for the purpose of erection, testing &
commissioning of main plant package.

€. As per the contract, the contractor is required to commence the trial operation of unit-1
and unit-2 by 41 and 44 months respectively from zero date i.e. the date of letter of
award, in normal cases. Otherwise the contract provides for payment of Liquidated
Damzges. The relevant clause requiring the payment of Liquidated Damages in case of
delay is reproduced below:

7.0 LIQUIDATED DAMAGES FOR DELAY |IN ERECTION, TESTING AND
COMMISSIONING

7.1 The Contractor shall strictly adhere to the Project completion schedyle to achieve
the triol operations of the units 1 & 2 by 41 ond 44 months respectively. In cose
the Controctor foils ta achieve successful compietion of Trial Operation within
specified time period os per the project completion schedule due to defay on his
port, then the owner shall levy liguidated damages.

7.2 Time Schedules indicated for various activities are for the purpose of monitoring 1o
ensure work completion os per Project Completion Schedule. Only the successful
completion of Trial Operation af the unit shall be considered for the purpose of
levy of Liguidated Damaoges.

/.3 The payment by Contractor or deduction by Owner af any sums under the pravision
af this clause sholf not refieve the Contractor from his obligations to complete the
works or from his other obligations under the controct.

7.4 The liobiiity of payment of these llquidated domages by the Controctor will be
established once the delay in successful completion af trial operation is estoblished
on the part of the Contractor ond the Owner shall not be required to take any
further action like arbitration or approoching the Cowre of Low for levwing the
Liguidoted domuoges.

7.55ince the Liguidated damoges are limited and the some cannot compensate the
consequentiol loss of the Owner due to delay on the port of the Controctor, the
Chwner reserves the right to get the work done ot the risk and cost of the
Contractor, in cose deloy on the part of the Controctor has been established after
giving notfice to the Contractor, as may be deemed fit in the interest of completing
the bolonce works.

7.6If the controctor foils to achieve the Trial Operation of the unit within the time
period specified in the Project Completion Schedule due to reasons attributablie to
hir then the owner shall levy Liguidated demages on the Controctor @ 1/2% of
the controct price for erection, testing ond commissioning (excluding insuronce
charges, toxes ond dutles) olong with opplicoble price variation per weel of delay

ar part thereaf subject ta the maximum 10% of the controct price for erection,
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testing and cammissioning {excluding insurarce chorges, Toxes and duties] along
with opplicoble price variation.”

7.7 For the purpese of deciding the amount of Liquidated Damages on the erection
price, contract price olong with the opplicabie price varigtion fexcluding toxes,
duties and insurances charges.) @5 per contact price egjustment shigll be
considered.

7.8 Further liguidated Damages for each unit shall be levied separately ond for this
surpose, price of one unit shall be half of the price of both the units,

Similar clauses are there in supply of balance of plant package, erection testing and
commissioning of balance of plant package, supply of main plant package, civil and
ctructural works of balance of plant package and various other contracts entered into
with various parties. The Appellant enters into contract with various suppliers which
inter-alia Includes:

* BHARAT HEAVY ELECTRICALS LIMITED.
* BGR ENERGY SYSTEMS LIMITED.

= TATA PROJECT LIMITED.

® LANCO INFRATECH LIMITED

The contract is more or less similarly worded, Each such contract has time line for
completion of the project and lewy of Liquidated Damages, if not eampleted within
time. The specimen clause reproduced above represents the manner and purpose of
lewying the Liquidated Damages for all the contracts,

The appellant filed the Advance ruling application dated 30.12.2017 under section 97 of
the CGST Act, 2017 before the advance ruling authority.

The appellant also submitted the additional submission subsequent to the final hearing
vide letter dated 07.03.2018. In the same submission the manner of recovery of the
liguidated damages was explained, which is reproduced as follows:

As directed, @ specimen running bill raised by M/s Bharat Heavy Electricals Limited,
bearing no. MS/PW/9515/13/1027(885) is attached in the submission. In this cose, 15%
of the lnvoice amounting to Rs.56,259,4 71/- has been deducted as retention. This amount
is deducted on invoice value of R.3,75,25,810/-

For the sake of clarification as to retention @ 15% towards LD, when the moximum limit
of LD is prescribed at 10%, it is to submit that in case of bills which were recelved and
passed for payment before the scheduled completion date, no deduction is made on
account of retention towards LO. After the expiry of scheduled work compietion peried,
if the work s still not completed, the Appellant starts making deduction towards LU 05
refention amaunt. _§.I'-'TCE'.. the pmbf.rh.l'e (D @ 10% will be impased upun the entire
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to be made at occelerated rote so as to reoch the intended emount bosed upon the
entire controct volue.

The contractor submits Running Account Bills during canstruction period and the some
are passed in the manner specified aobove. After completian of the controct, the regsons
for deloy are gssessed. |f it is assessed that the delay in completion of contract was on
the part af the contractar, then the amount of LD is finalised. The emount af LD 50
determined and kept as retention is transferred to LD Account and LD amount is then
transferred to project cost and as such praject cost is reduced fo that extent,

This explgins the manner in which the recovery of liguidated dameges is made by the
Appellant,

The advance ruling authority, vide order No. GST-ARA-15/2017/8-30 dated 02.05,2018,
held that the GST will be levied on the liquidated damages, treating it as independent
supply and rejected the contentions of the appellant.

Being aggrieved by the said order, the appellant is filing the present appeal.

GROUNDS OF THE APPEAL

Damages are paid for compensating the loss and not for any supply:

The Hon. Tribunal in the case of United Telecom Ltd. reported in 2006{204}-ELT-626 (TH, -
Bangalore] has referred to the aextract from the book “MeGregor’s Domages®, The relevant

extract is reproduced below:

“442.Where the parties to o contract, as part of the agreement between them, fix the
amount which is to be paid by way of damages in the event of breach, o sum stipulated in
this way Is clossed as liquidated domoges where it is in the nature of @ genuine pre-
estimate of the damage which would probably arise from breach of the contract. This is
the modern phrose used to define liquidated domages, first appearing in Lord Robertson's
speech in Clydebank Engineering Co. v. Don Jose Rameos Yzquierdo ¥ Castaneda and loter
incorparated by Lord Dunedine in his list of “rules”™ in Dunlop Pneumatic Tyre Co. v. New
Gorege and Motor Co. since when, as part of these "rules”, it has often been resorted to.
The intention behind such a provision is generally to avoid, wherever the amount af the
damage which would probably result from breach Is likely to be uncertain, the difficulty of
proving the extent of the octual damage at the triol of the action for breach.

442.A stipuloted sum will, however, be clossed as a penalty where it is in the nature of o

threat.fixed in terrorem of the other porty. This is again the modern phrose, also to be
)



found in Clydebank Engineering Co. v. Don Jose Ramas Yrquierde ¥ Casteneda, this time in
lord Halsbury's speech, ond plse incorporated by Lorg Dunedin in his list of “rules” in
Duniop Ppeumatic Tyre Co. v. New Garoge and Matar Co. The intention behind such a
provision s geperolly Lo prevent o bregch of the cantroct by establishing a gregter
incentive for its performance. The anus, however, of proving that a stipuloted sum s @
penalty rather than liquidoted domages is upon the party ggainst whom the stipulated
sum if cloimed.

444 The same sum cannot, in the some aareement, be treoted as o penalty for some
purposes and as liguidated damages for others. For if the same sum is extravagont and
unconscienabie In relation to one breach to which it applies it cannot be a genuine pre-
estimete, and the sum becomes branded as having @ penal noture which it connot lose in
relotion to ather more sericus breaches te which it aiso applies. It adds nothing te say
that it would not have been a penalty 6s to the ather breach or breaches, or that it is the
other breach or breaches that hove In the event occurred. Nor will the court make any
severance for the parties, once they hove tarngered with penal stipulotions.”

It is evident from this that both the parties estimate the damages which will be caused for
breach of contract and specify the same in the contract. Thus, this amount is not paid for
any supply of service but paid for the compensation of the loss, This can be explained by an
example. Say on a road a driver damages a car driven by Mr. X. The driver agrees 10 pay
compensation for the damages to Mr, X. The amount Is paid to compensate repair charges
to the car of Mr. ¥. It therefore, cannot be said that Mr. X has supplied the seraces of
toleration of an act to the driver. Rather, it is feared that the imposition of tax en such
amount may not only be incorrect but alse ultra vires.

2., Anysu it 2 valunta ;

The GST is a contract base levy. The supplier agrees to supply the goods or services and the
racipient agrees to pay the consideration. The sup ply made by the supplier is a voluntary act
undertaken by him for making a supply.

it is submitted that in the case of damages specified in the contract, the recipient has no
option but to accept the amount for the loss caused to him. He does not intend that the
supplier should delay. Since in this case, the recipient has no option, but to accept the
delay, It is submitted that it is a voluntary act by the recipient, Hence, the amount received
is not for any services.

3. Eptries in the clause (5) of Schedule-ll shall be interpreted an the principle of ejusdem

EEI’IEI’IE.
3.1 The Hon. Supreme Court in the case of Siddeshwarn Catton Mills (P} Ltd., Vs Union of

__India, 1989 (39} ELT 438 (5C) has observed in para 7 as follows:




1. The expression ejusdem-generls - "of the same kind or noture’ - signifies o principle of
construction whereby words in o statute which are otherwise wide but are associated in
the text with more limited words are, by implication, given a restricted operation ond are
limited to matters of the same class or genus as preceding them. If o Nst or string or
family of genus-describlng terms ore followed by wider or residuary or sweeping-up
words, then the verbal context and the linguistic implications of the preceding words limit
the scope of such words.

In “Stotutory Interpretotion” Bupert Cross sovs:

" The draftsman must be taken ta hove inserted the general words in case something
which ought to have been included amaong the specifically enumerated items hod been
amitted......" [page 116]

The principie underlying this opprooch to stetutory construction is that the subseguent
general words were only intended to guord agoinst some occidental omission in the
objects of the kind mentioned earlier and were not intended to extent to objects of o
wholly different kind, This Is o presumption and aperates unless there is some contrary
indication. But the preceding words or expressions of restricted meaning must be
susceptible of the import thot they represent o class, If no ¢lass con be found, ejusdem-
generis rule is not attracted and such brood construction as the subsequent words may
admit will be fovoured. As o fearned ancther puts it;

".....if o closs con be found, bur the specific words exhaust the closs, then rejection of the
rule may be fovoured because its adoption would make the general words unnecessary, if
however, the specific words de not exhoust the class, then adoption of the rule may be
fovoured because its rejection would make the specific words unnecessary.”

[5e2e: Construction of Stotutes by £.A. Driedger p. 95 quoted by Francis Bennion in his
Statutory Construction page 829 and 830].

Francis Bennlon in his Stotutory Construction observed:

“Far the ejus-dem-generis princigle to opply there must be a sufficient indicotion of a
category that con properly be described as o class or genus, even though not specified as
such In the enactment. Furthermore, the genus must be narrower than the words it is soid
to regulate. The nature of the genus is gathered by implication from the express words
which suggest it......" [p. 8301

“It is necessary to be able to formulate the genus: for if it connot be formulated it does
not exist. ‘Unless you con find o category”, soid Farwell L, ‘there is no room for the
application of the ejus-dem-genens doctrine’.” [p. 831]

in 5.5. Mognild {Owners) v. Macintyre Bros, & Ca. [1920{3) KB 321] Me Cardie J. said:



“$p far as | can see the only test seems to he whether the specified things which prece de
the general words con be placed under some comman category. By this | understond that

the specified things must possess SOME common gnd deminant feature.’
In Tribhuban Parkash Nayyar v. Union of India [(1970} 2 5CR 732] the Court saig:

#  This rule reflects an attempl to reconcile incompatibility between the specific and
general words, in view of the other rules of interpretation, that all wards in o statute are
given effect if passible, that a statute i 10 be construed as o whale oad that no werds in a

statute ore presumed to be superfluous... fp. 740]
in U.P.5. C. Board v. Harl Shanker [A.LR. 1979 5C 65] it wos ohserved

“  The true scope of the rule of “gjusdem generis” is that words of o generol noture
foliowing specific and particular words should be construed os limited to things which are
of the same nature gs those specified. But the rule is one which has to be “applied with
coution and not pushed too for” ...  [p. 73 I

The Supreme Court in case of M/s Rehit Pulp and Papers Ltd, 1990 {47) ELT 421 (5T} in
para 10 observed as follows: -

10. “The principle of stotutory interpretation by which a generic word receives a limited
interpretation by reason of its context is well established. In the context with which we
ore concerned, we can legitimately drow upon the “noscitur o soclis™ principle. This
expression simply means that “the meaning aof o word is to be judged by the company fit
keeps.” Gajendragadker, J. explained the scope of the rule in Stote v. Hospital Maezdoor
Sobha (1960-2 5.C.R. 866) in the following words:

=rhis rule. gccording to Maxwell, means that, when two or more words which ore
susceptible of enclogous meaning are coupled together they ore understood to be
used in thelr cognate sense. They take as it were their co'aur from each other, that
is, the more general is restricted to a sense onologous to a less general. The same
rule is thus interpreted In® Words and Phrases” {Vel. XiV, p. 207) : “Assoclated
words take their meaning from one gnother under the doctrine of noscitur o saciis,
the philosophy of which is that the meaning of a doubtful word may be ascertained
by reference to the meaning of words ossocioted with it; such doctrine is broader
than the maxim Ejusdem generis.” In fact, the latter maxim “is only an illustration
or specific application of the brooder maxim noscitur o sociis”, The argument is that
certain essential features or oilributes gre invariably associoted with the words
“husiness and trode” as understood in the popular and conven tional sense, and it is
the colour of these attributes which is taken by the other words used in the
definition though their normal import may be much wider. We are not impressed by
this argument. it must be borne in mind that noscitur a sociis is merely a rule of
“Eqnstrurn'an and it cannot prevail in coses where it Is clear that the wider words
have been deliberately used in arder to make the scope of the defined words
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correspondingly wider. It is enly where the intention of the Legislature in associating
wider words with wards of norrower significance is doubitful, or otherwise not clear
that the present rule af construction can be usefully applied. It can also be opplied
where the meaning of the words of wider import (s dovbtful, but, where the object
of the Legislature in using wider words is cleor and free of ambiguity, the rule of
construction in guestion connot be pressed into service.”

This principle has been opplied in a number of contexts in judicial decisions where the
Court Is clear in its mind thot the lorger meaning of the word in question could not
have been intended in the context in which it hos been used. The coses are too
numerous to need discussion here. It should be sufficient ta refer ta one of them by
way of illustretion. In Raoinbow Steels Ltd. v. C5.T. (981-2 5.C.C. 141) this Court hod to
understand the meaning of the word “old” in the context of on entry in a taxing toriff
which reod thus:

“ONd, discorded, unserviceable or obsolete machinery, stores or vehicles
including waste products®™

Though the tariff item storted with the use of the wide word ‘old”, the Court come to
the conclusion that “in order to fall within the expression ‘ofd machinery’ occurring in
the entry, the machinery must be old machingry in the sense that it hos become non-
functional or non-usable”, In other words, not the mere oge of the machinery, which
would be relevant in the wider sense, but the condition of the mochinery enologous to
that indicated by the words following it, was considered relevant for the purposes of
the statute®.

4. The clause {5] of Schedule-l| needs to be interpreted on the basis that G3T i3
destination-based consumption tax

4.1 The Goods and service Tax is contract-based levy and the nature of services rendered
shall be determined on the basis of contract entered inte between the provider of
service and recipient of service, This principle shall be applied in interpreting tha entry
(e} of clause {5) of Schedule-1l which reads as follows:

(el agreeing ta the obligation to refrain from on act, or to tolerate an oct or o situatian,
ar ta da on oct;

This clause can be divided inte following 3 sub clauses:

Agreeing to the obligation to refrain from an act,




I

(c)

4.2

(&)

{b

{c)

4.3

Agreeing to the obligation to de an act,

It is submitted that the werds ‘agreeing to the obligation’ appearing in clause [&]
applies to all the 3 activities. As per the contract, the provider of service here agrees
ta refrain or tolerate or to do an act. This act of provider benefits recipient. Therefora
recipient consumes the service and pays far the same. All the 3 situations can be
pxplained by an example.

Refrain from Act — Very often, the parties enter into agreement for non-compete with
oach other. For example, in case of sale of brand name or on-going concern or
dissolution of partnership etc. 5ay X person sell brand name B ta Y. X may agree that
he will not sell similar product under any other brand in the market for a specified
number of years. X may be paid for refraining from selling similar products for
specified number af years, In this case, as per the contract, X specifically refrain
himself from acting {selling) the product B. Since agreement to refrain forms the
contract between X and Y, refrainment of X will be taxable under this category. The
refrainment of X for not selling the similar products benefits Y.

Tolerate the Act or Situation - Similarly, the persan or institution may agree 1o tolerate
an act of others. It is commaon knowledge that whenever repalrs or majar interior
work i undertaken in the society, the society frames certain regulations to avoid
inconvenience to the members of the society, Example, work is permitted between
the given hours or material like cement, steel et are allowed to be carried in the lift
during a particular time etc. The society alsa charges the person carrying out the
repair for the inconvenience caused to other members. This, in commercial term, 15
known as “hardship amount”. In such situation, the members agree to tolerate the act
carried out by other person, Thiz benefit the society in the form of certain
consideration. Such situation can be taxed under this category.

To do an Act - Provider of service may sometimes agree for doing a particular act for
which he receives payment. In the commercial world, very often, su ppliers enter into
agreement with purchaser for selling his product only. Very often, we see in theatre
cold drink with brand name of particular company is only sold. The retailers enter into
agreement with the company like Pepsi, Coca Cola, Parle, etc. that they will sell the
cold drink of particular brand of the company and he will not sell the cald drink of
other company. In such case, retailers agree to act in a particular manner for which he
is paid the amount,

in all the above situation, there is specific agreement by the provider to carry out
obligation specified in the contract, Therefore, this event is taxable. In the case of

/ﬁ;':?‘?:.ﬂirﬂ:lated damages, there is no agreement to tolerate any situation or act.
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=, Taxable supply arises on performance of activity

5.1 The section 7 defines ‘supply’ as follows:
7. (1) For the purposes of this Act, the expression “supply” includes—

fa) all farms of supply of goods or services or both such as sale, tronsfer, barter,
exchange, license, rental, lease or disposol made or agreed to be made for o
consideration by a person in the course or furtherance of business;

b} import of services for a consideration whether or not In the course or
furtherance of business;

(c] the activities specified in Schedule |, made or ogreed to be mode without a
consideration; ond

(@) the getivities to be trected as supply of goods or supply of services as referred

ta in Schedule |,

(2] Netwithstanding anything contained in sub-section (1), —

fa) activities or transactions specified in Schedule il or

(b) such activities or transactions undertoken by the Central Government, a Stote
Goverament or any local outhority in which they are engaged os public
autharities, as may be notified by the Government on the recommendations
of the Council, shall be treated neither os o supply of goods nor a supply of
services.

{3} Subject to the provisions of sub-sections {1) and (2], the Goavernment may, on the
recommendations of the Council, specify, by natification, the transactions that ore
to be treated as—

(o} o supply of goods and not as a supply of services; ar
(&) o supply of services and not as a supply of goads.

The performance of any action by the person is important to consider as supply.
Further it provides that activities to be treated as su pply of goods or supply of services
as referred in schedule I1. It is submitted that in respect of services specified in clause
5 of schedule Il the service provider must carry out the activity, The taxability arises
when the provider of service carries out certain activity. The clause 5 of schedule ||
specifies services in & different entries. It is submitted that in all the 6 entries pre-
supposes performance of activity either active or passive. The taxable event occurs
when provider performs the services. This will be evident fram the followin g table that
= diﬁg<t activities must be carrled out by the provider.
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51, | Entry No. of _begcrlptlﬂn | Mature of activity
Mo I Clause 5 of .
| Schedule-1l I
|_1_ lial b ﬁEn'Euﬁ-g__ _]'Perm:ttrng use of immovable pru-pei';'.r_ :
: 2 bl Construction of | Builder/developer carries out cr:nns.truﬁmn_
complex
T i lc) Temporary transfer or i"mwider perrﬁut the rcapient Enjoyment ﬂf_
, permitting use | property
q id) Development, design | Provider carries out any of the activity like
I I | etc of information i development, design etc. for rendering
F | tech nology software , taxable service
5 | (e} | Agreeing to the | Provider shall specifically agree to
I | pbligation ! obligation to carry out acts mentioned
l | thereln.
& | 10 Transter of goods by | Provider transfer right to use any gé:-—n_::ls for
| different means | any purpose [whether or not specified for a

| specified period) for cash, deferred
I payment or other valuable consideration.

5.2 Itisevident from the above submission that applicability of varigus services mentioned

6.

in the clause (5) of Schedule-Il pre-supposes performance of certain activity by the
provider of service. The nature of activities to be performed by the provider s also
specified in the above table, It is therefore submitted that based an the princple of
interpretation of ejusdem generis, the activity specified in clause 5 of schedule 1| will
become taxable only when the provider of service has performed certain activity. It is
submitted that all these clauses shall be interpreted based on the principle of
interpretation known as ejusderm generis. The meaning takes colour from the
preceding or succeeding clauses. The word tolerating an act is preceded by the word
“Refrain from an Act” and succeeded by “To do an Act”. Both these pre-supposes the
voluntary act from the supplier to perform in a particular manner. Therefore,
acceptance of damage amounts for compensating the loss and it cannot be considered
a5 @ ‘Tolerating of an Act’

The Liguidated damages cannot be treated as independent supply. Therefore, the
impugned advance ruling passed by the authority needs to be set aside.

E 1 The liguidated damage is not an independent supply or divisible contract: -

I.t!:! authority has held that the liquidated damage [LD) is an independent levy from the
bm;{unﬂance of contract. It has been further alleged that the supply of service occurs
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first and then delayed performance of contract i ascertained. This has been alleged
on the ground that no clause in the contract relating to contract price or deduction
mentions the deduction regarding of liquidated damages.
The liguidated damage is part of the contract for supply of equipment and service. It is
not a separate contract of toleration of an act for which payment is made, The
Appellant had attached one of the contracts with M/s BHEL as specimen. It is
submitted that it is one single contract for supply of poads and services and not two
contracts far supply of goods, services and toleration of an acl

The Divisible contract has been defined in Black’s Law Dictionary, Sixth Edition,
Page no. 479, as follows:

6.2 Divisible contract

“One which is in its noture ond purposes susceptible of division and apportionment,
hoving two or more parts in respect to matters ond things contemplated and
embraced by it, not necessarily dependent on each other nor intended by the parties so
tobe.”

The term "divisible contract” whose synonym is "severable contract” is also defined in
the same dictionary on page no. 1373 as under: -

6.3 Severable contract: -

A contract which includes two or more promises which con be acted separately such
that the foilure to perform one promise does not necessarily put the promisor in breach
af the entire controct. A controct, the noture and purpose of which is susceptible of
division and apportionment, hoving fwo or more parts, in respect fo matters and
things contemplated ond embraced by i, nol necessarily dependent upon each other,
ar intended by porties as being dependent. Grass v. Maoytex Knitting Mills of Cal, 116
C.A.2d 705, 254 P.2d 163, 167, See separability clouse.

When o controct is severable, o breach may be found to canstitute o defoult as to only
the specific part breached, thus relieving the defoulting porty from Hability for
damuages for breach of the entire controct,

6.4 Hence, the execution of the contract and deduction cannot be enforced separately. The
delay in supply will always precede deduction of liquidated damages. Thus, deduction
of liqguidated damages cannot be independently enforced. Hence it is submitted that

.. the contract is for single supply and not for the two supplies. In any contract if the
e '-ﬂ.é‘qivltiﬂ are depended on each other and it cannot be performed Individually, then
.the}? will not to be two separate supplies. In a contract two supplies can be
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cansidersd only when two supplies are independent and not depending on each
ather. In this case, the deduckion of the amount is determined on delay in making
supply of goods or services by the contractor. Unless, there is delay the clause of
liquidated damage will not apply: Therefore, it is submitted that contract is single
supply and not for two separate supplhy.

6.5 |t is submitted that there are no two separate promises in the contract, The appellant
has entered into a contract as per which the contractor is required to perform the
erection and commissioning of the plant within a given stipulated time period, This
cannot be taken as two separate promises by the contract. The price of the contract 1%
aleo dependant on the fact of performance of the acthvity by the contract within a
given period of time. Thus, if the activity is not performed within the stipulated time,
the contract price will definitely be varied.

6.6 Further, the basis on which the authority has cantended that the claiming of LD is an
independent activity is that the LD b5 not mentioned as an allowable deduction under
the clauses of contract price and deduction. It is submitted that the agreement in
dause 7.3 of the special conditions to the cantract, reproduced in para 3 of the facts
of the rase above, clearly mentions that the liquidated damages €an be in the form of
deduction. Therefore, the contention of the autharity that the contract clause relating
to eantract price and deduction da not make a mention to LD and thus LD cannot be
considerad as varying the contract price is incorrect. Further, the authority have
themeelves mentioned in para 6 of the order that if there was specific clause under
the relevant clauses for deduction of LD, the same would not affect the levy of G5T on
the same. It is evident that there is a serious contradiction in the views of the
authority.

6.7 It is submitted that the important point to be considerad in the present case is that
whether the claiming of LD is a supply of service or re-determination of the value of
ariginal supply. It does not matter under which clause of the agreement the pravision
of LD 1s mentioned, Further, the LD is not a separate supply will be evident from the
submissions below. Therefore, the contention of the authority is not sustainable.

7. This fact is also evident from the provision of Section 15(2) of the GST Act,2017.
7.1 The Section 15 provides for detarmination of value of any supply. The se ctian 15(2}d]
reads as follows: -

(d) interest or late fee or penalty for delayed poyment of any consigeration for any
supply; and
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It is evident from the same that the interest, late fees or penalty will be added to the
consideration of the original supply. They will not be considered as a separate supply
of toleration of an act If the intention of the legislature was to tax such penalties
under the clause "toleration of an act’, then there was no need for adding thes clause
i section 15 They would have autematically got covered under the entry S[e} of
schedule Il. The penalty will be leviable for breach of any condition of contract. The
penalty as per statutory provision, therefare has been considered as a part of value of
supply and not as amount received for tolerztion of an act. Similarly, interest will be
charged for delay in making payment by the recipient. The interest therefore cannot
be considered as part of amount received for toleration of an act or delay In making
payment.

In view of the above, it is submitted that the liguidated damages cannot be considered
as separate supply, or the amount received for tolerating an act.

B. Liguidated Damages reduces the value of main supply and the payment of liquidation
damages as part of the same supply is mere re-determination of the consideration of
the same supply if the has been specified in the original contract.

9, The relevant provision for determination of Transaction value under the G5T law is
similar to that in the Excise regime. it has been consistently held under the excise
regime that liqusdated damages has the effect of re-determining the transaction value,
Clause {d) of Section 4{2) Central Excize Act, 1344 defines the expression "transaction
value™ as follows,

“means the price actually paid or poyvoble for the goods, when sold, and includes in
addition to the amount charged as price, any amount that the buyer is lioble to pay to,
or on behalf of, the assessee, by reason of, or in connection with the sale, whether
payable at the time of the sale or ot any other time, including, but not imited to, any
amount charged for, or fo moke provision for, cdverlising or publicity, marketing ond
selling orgenizotion expenses, storage, outward hondling, servicing, warranty,
commission or any other matter; but does nof include the amount of duty of excise,

sales tax and other toxes, if any, actually poid or actually payable on such goods.”

10. The appellant relies on the following judgments wherein it has been held that the
Transaction value should not include the amount of Liguidated Damages and hence
the duty was payable on the transaction value after considering the amount of
Liguidated Damages:

a) COMMR. OF C. EX., CHANDIGARH-I Versus H.F.C.L. (WIRELESS DIVISION) 2015 (11)

s TMI 893 - CESTAT NEW DELHI

/ff ﬂ_\b}'mﬁmnv ELECTRICALS LTD 2013 (298] E.L.T. 534 (Tri. - LB)
'l- -

rl.: : I 1
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€] Mys Priyaraj Electronics Lid. Versus Commissioner of Central Excise Bangalore
7016 (6} Thl 873 - CESTAT BANGALORE
d) UNITED TELECOM LTD 2006 (204) E.L T. 626 (Tri. - Bang.)

Undar G5T law, section 15{1) of the GST Act reads as follows:

15. (1) The value of @ supply of goods or services or both shall be the transaction vilie,
which is the price actually paid ar poyable for the said supply of goods or services or
hoth where the supplier ond the recipient of the supply are not related and the price is
the sole consideration for the supply.

saction 15 of the CGST, Act 2017, which is similarly worded i.e. under both the Acts,
tax is levied on the transaction value which is the price actually pad or payable.
Therefore, the ratio of the above cited judgements can also be applied to the section
15{1) of the GST Ack, 2017 and it can be concluded that resultant price after
Liguidated Damages would be the transaction value under section 15(1) of the QST
Act, 2012,

11. In the present case, the cantract entered into with the contractor gives the nature of
carvices, the value of services and the time frame within which the services are
required to be completed. The contractor undertaking the supply of service is aware
of the fact that in case the services are not campleted within the stipulated period,
thie value of contract will reduce, Since the recovery of Liguidated Damages ks a part
of the contract, it Is submitted that the value of the main supply reduces to the extenl
of Liguidated Damages deducted by the Appellant.

137. The authority has distinguished the judgment relied upon by the appellant on the
ground that i1 those judgments, the contract clearly specified reduction of transaction
value in the case of delayed delivery which is not there in the present Case.

13. It is submitted that the contention of the authority is not correct. The relevant extract
aof the facts in the case of Victory Electricals Ltd (su pra) is reproduced below:

7. The assessee wos engaged in manufacture of slectrical tronsformers. During the
relevant period, respondent supplied transformers ta varicus Distribution Companies
{discoms) of the Andhra Prodesh Stote Electricity Board {APSEB). Clouse {2) af the
purchase order provides for variation in the price, by woy of revision {upward or
downward) ab Initio, to cccommodate variations in prices af row moterials in terms
delineated in the soid clause, Clouse (12) of the purchase order stipulates that for
supplies made beyond the agreed delivery schedule, penalty shall be levied for an
amount equivalent to %% of the value of the material not delivered within the
prescribed time limit for every week of delay or port thereof, subject to a maximum

f 5% of the total contract value. Thie clause also contains g provision which enabies
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the. purchaser [APSEB) to purchase the halonce quontity {undelivered within the
delivery schedule) from the open market and recover the expenditure incurred thereof
from the ossesqee.

14. It can be seen from the above that the contract between the parties does not specify
that the amount of liquidated damages will be reduced from the contract price.
Further, the contract mentions the liquidated damages to be in the nature of penalty.
Also, the term used for recovery of LD is ‘lewy’. The facts in the above case are similar
to the present case. Therefare, the judgment ¢can be applied to the present case,

15. Further, ance it is established that the amounts are in the nature of liquidated damages,
it & not of much importance under which clause the same s mentioned. This is
because, once it is liquidated damages, it will have to be reduced from the price
payable and therefore tax will be levied on the net amount. Therefore, the
contention of the authority is not sustainable,

16. Under the service tax law also, in case of re-negotiation on account of deficient
provision of service, revisad amount will be the amount of conzideration Hable to tax.

17. Further, the CBEC, wide their circular dated 21.03.2011, clarified the sermvice tax
rule, 1994, explaining that in case of renegotiation of the amount of consideration in
terms of the contract, then the service tax will be payable on such revised amount,
subject 1o the fact that the excess amount is either refunded or a suitable credit note
is issued (o the service recaiver. The relevant axtract reads as follows:

11. Changes have aiso been made in the Service Tax Rules, 1994 vide Notification
No. 26/2011-5.T., doted 31-3-2011 and have o close relationship with the Point of
Toxotion Rules os follows:

() The obligation to issue invoice shall be within 14 doys of completion of service and
not provision of service.

(i) If the amount of involce is renegotiated due to deficient provision or in any other
waoy chonged in terms of conditions of the contract {e.q. contingent on the happening or
non-hoppening of a future event), the tax will be payable on the revised amount
provided the excess amount is either refunded or o suitoble credit note is issued to the
sErvice receiver. However, concession Is not ovalloble for bod debts,

18. It is evident from the above circular, that in case the consideration for any other
service is changed as per the term and conditions laid down in the contract, then
service tax will be payable on the renegotiated amount. These provisions in rule §(3)
were continued even after July 2012, The section 66E declared "agreeing to obligation
to tolerate an act” as taxable supply even then the above clarification continued.

e ——

e | F n the present case, there is deficient provision of tervice in as much as the contractor
totild not complete the service within the stipulated time period. Therefore, applying

.||
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20.

21.

the ratio of the above circular, it can be said that tax will alsa be levied on the revised
amaunt of consideration only.

Reliance is also placed on Australian Ruling issued under the Australan Goods &
Lervice Tax Act, 1999:
The appellant had submitted the below arguments before the authority also.
However, the authority has not discussed the said submission of the appellant in the
arder. Therefare, the same is being reproduced.

The Australian Goods & Service Tax Act, 1999 defines ‘supply’ u/fs. 9-10{1) as follows:
A supply is any form of supply whatsoaver.
The Sub-Section 9-10(2) further provides as follows:

Without limiting sub-section (1], supply fncludes any of these:

(o) o supply of goods;
{b) a supply of services,
(c} & provision of advice or infarmation;
{d) a grant, ossignment or surrender of real property;
(e) o creation, grant, transfer, assignment or surrender of any right;
{f] a finoncial supply;
{g) an entry into, or release from, an abligation:
{i} to do anything;
{ii} to refrain from an act;
{iii) to tolerate an act or situation;

{h) any combination of any 2 or more of the matters referred to in paragraphs (o) te

(gl

Rulings are issued by Australian Tax Authority to interpret and clarify the provisions of
GST law prevailing in that country, The ruling is an expression of the Commissioners
opinion about the way In which the relevant provision apphes orf would apply to the
entities, generally to a class of entities in relevant to a particular scheme. The
Commissioner issued the public ruling on the payment of damages on garly
tarmination of lease of poods, cancellation of contracts and out of court settlements
wherein they had discussed the taxability of the liguidated damages. The same along
with cases and books has been discussed as follows:

In GSTR 2003/11 of Goods and service tax ruling relating to payment on early
termination of lease of goads, it was clarified that if clause relating to early termination

_ has been specified in the original contract of lease and early termination has been in

;i&qgrdan:: with the said contract than termination payment will be considered as
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change of consideration of earlier supply (i.e. re-determination of consideration}. It will
not be considered as separate supply, but will be considered as adjustment event in

relation to that earlier supply.

~ The book Australian Master GST Guide written by Philip McCouat (2014} 15" Edition
contains Australian G5T Act and application of the same. The paragraph 4-0B5 deals
with damage awards and out of court settlements. The said paragraph clearly provides
that there i= no supply when any charge is collected for termination of breach of
contract. The extract of book 15 reproduced below:

“However, the Tax Office accepts thot there is no supply where the order or
settlement is whally concerned with finalizing o claim for damages or compensation
for previous property domage, negligence causing loss of prafits, breach of copyright,
wrongful use of trade name, persenal injury, termination or breach of controct. In
such cases, there is therefore no GST lighility.

22. Thus, Australian GST has treated the payment of liquidation damages as part of the
same supply and mere re-determination of the consideration of the same supply if the
has been specified in the original contract i.e. if liguidation of damages are to be borme
by the service provider then same will be considered as towards deficiency of services
and thereby reduces the original consideration and it will not be considered as
separate service and hence it is not covered by the term 'Obligatian to tolerate an act
or o situation’.

23, The deficiency of service may arise on account of poor quality of service or delay in
rendering the service and therefore it 5 our interpretation that deduction of the
contract price on account of delay in contract will be considered towards deficiency of
service and therefore will not liable to GST in the hands of the Appellant,

24. Itisto be noted that "an abligation to tolerate an act’ is also a supply which is similar to
the provisions in India. The tax officers in Australia have decided the taxability of LD in
the background of this provision also.,

25. Liguidated damages cannot be zaid to be the payment for tolerating an act or a
situation,

26. The entry in 5{e] of schedule 1l of GST Act under which the authority has classified the
service reads as follows:

.-'."-F J R, .
ol ?a\\ pgreeing to the obligation to refrain from an act, or to tolerate an act or g situation,

or to do an act;




27T,

28.

29,

30.

31.

3.

34.

It is submitted that there should be a separate contract to tolerate an act and receive
payment for the same. The word "obligation” used in clause clearly means that the
person should undertake to tolerate an act. There should be a contract for the sad
purpose and the consideration chould be received for such an act of toleration. For
8., an event management company pays certain amount to the residents of a locality
to tolerate the loud music for the full night for an event. In this case, the residents
tolerate the act of the event management campany.

In the present case, the amount deducted is only for compensate for loss and not for
toleration of an act. Therafore, not a separate supply liable for tax. Hence, no G5T is
payable.

It Is submitted that primary intention of the parties in agreement is not to ‘tolerate’ an
act or a ‘situation’.

Performance is the essence of a contract and hence parties to contract generally
incorparate their expectation In terms of damage causad by failure of either party to
perform its obligations completely or as per the agreed terms,

The contract may prescribe damages for deficiency in the performance of contract
krnown as ‘liquidated damages”. It is to dissuade unsatisfactory performance or non-
performance. For instance, contracts state that time is the essence of contract, and
any delay invites say, 1/2% or 1% of the value of the contract for every week of delay
and the like. Similarly, it is commaon to forfeit earnest money deposit (EMD) from 2
bidder in case he wins the bid but falls to act thereafter, This forfeiture clause is a
deterrent for non-serious hidders entering the fray. Other examples may be rent for
delay in lifting poods; agreeing to shoulder testing charges for samples to meet
standards; cost of removing rejected goods, etc.

Payment of damages, deducting the liguidated damages or the forfeiture of deposit
does not restitute the person ta whom loss or damage is caused. Liguidated damages
are in nature of 2 measure of damages to which parties agree, rather than a remedy.
By charging damages or forfeiture, one party does not accent or permit the dewiation
of the other party. It is an expression of displeasure, Liquidated damages cannot be
said to be the desired income. It is for compensation of loss suffered by recipient.

Intention of contracting parties are essential to determine nature of transaction.
Further, Various courts in India have time and again held that for determining the Tax
implications with regard to a transaction, reliance needs to be placed on the intention
of the contracting parties as gathered from the contract or conduct of the parties,

In case of Dr Golak Biharl Mohanty vs. State of Orissa, [1974] 33 STC 514 (Orissa), the
ASSes;ee was carrying on private practice as a radwlogist and for that purpose had

':h{sialied an X-ray plant. He used te purchase X-ray plates and other chemicals and
' 1
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35.

36,

37.

38.

a9,

take X-ray photographs of patients according to requisitions from physicians as also of
hiz own patients.

After taking the X-ray, he vsed to give technical advice to his patients and was charging
a flat rate towards his renuneration and cost of materials. 5ales Tax Officer was of the
view that the turnover arising from such transactions was liable to tax under the Act.
The hon'ble High Court of Orissa held that:

‘Mere passing of property in an article or commedity durfng the course af the
performance of the transaction in guestion does nof render it o ransaction of sale, For,
even in o contract purely of work or service, It is possible that articles may hove to be
used by the persan executing the work and property in such orticles or materials moy
pass to the ather party. That wouwld not necessarily convert the contract inta one of
sale of those moterials, In every cose the court wauld have te find out what was the
primary object of the tronsoction and the intention of the parties while entering into
| Ad

similarly, In case of Liguidated Damages settled in case of Lumpsum Turm-key ('LETE")
contracts, one really needs to appreciate whether settlement so made under L5TK

contracts (say For constructing and delivering a Power plant) reprezents the primary
intention of the contracting parties or such settlement though attributed to the
execution of the contract is merely Incidental and does not represent the primary
intent and objective of the parties which obviously logically and legally continues to

construct and deliver a power plant.

At best these settlements could be considered to be an adjustment or a reduction in
the contractual consideration or compensation to be received by the contractor.
However, considering these settlements as a separate and distinct ‘supply’ from that
of the LSTK's scope and ambit seems to be a bit too far stretched.

If this argument is found to have some merit, then what could possibly attract levy of
GAT under the impugned clause could be an arrangement where primary intention is
to tolerate an act or a situation.

Recovery of damages cannot be equated to supply of service:

39.1 Liguidated damages are recovered for compensating the loss/damage suffered by the

—_
?—1“"1?;. Compensation for loss or domaoge coused by breach of controct. —When @ contract

recipient.

The section 73 and saction 74 of the Indian Contract Act, 1872 provides for recovery of
liquidated damages in case of breach of contract, The provision of the section 73 and
section 74 of the Indian Contract Act, 1872 reads as follows: -

héi\.‘heen broken, the party who suffers by such breoch is entitled to receive, from the

uli 20



party who has broken the controct, compensation for any loss or domage coused te him
thereby, which naturolly arose in the usval course of things fram swch breach, or which
the porties knew, when they made the contract, t0 be likely to result from the breach of
iE.

74, Compensation for breach of controct where penalty stipulated for.—\When o
rontroct has been broken, if o sum is named in the contract as the omount to be paid in
case of such breach, or if the contract conteins any other stipulation by way of penaity,
the party complaining of the breach is entitled, whether or nat actual damaoge or 1055 15
proved to have been coused thereby, to receive from the party who has broken the
cantroct reosonable compensation not exceeding the amount 50 named or, os the coie
may be, the penalty stipulated for.

Explanation —A stipulotion for increased interest from the date of default moy be o
stipulation by way of penalty.

Exception —When ony person enters (nto any boil-bond, recognizance or other
instrument of the same nature, of, under the provisions of any low, or under the crders
af the 2[Central Government] or of any [State Gavernment], gives any band fer the
performance of any public duty or act in which the public are interested, he shall be
ligble, upon breach af the condition of any such instrument, to pay the whaole sum
mentioned therein.

Explanation —A person who enaters into o conirocl with Government does not
necessarily thereby undertoke ony public duty er promise to do an act in which the
public are interested.

40. It has been consistently held that liquidated damage is to compensate the person for

41.

loss suffered by him. In the present case, when the contractor does not complete the
erection and commissioning of the plant on time, it leads to loss to the appellant in
the form of opportunity to generate and supply electricity and the profits forgone on
the same. Therefore, it is submitted that the damages are not received by the person
for the toleration of an act, but it is made for compensate the loss suffered by the
appellant. Therefore, it is submitted that recovery of liquidated damage is not for any
supply of service for toleration of an act.

Reliance is placed on rulings in the Australian Law wherein it has been held that
payments on account of damage do not constitute a supply.

al  The contract may prescribe damages for deficiency in the performance of contract known as
Tiquidated damages’. It is to dissuade unsatistactory performance or non-performance.

Payment of damages is to compensate loss suffered by a person.
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b} It is submitted that there was an issue under the Australian G5T regarding payment of GST
on damages awarded by a court order. It was held under that law that payment of damages
alone does not constitute a supply and thus no GST shall be payahble. it is submitted that the
present issue zlso relates to taxability of damages payable by contractor to the appeliant in
terms of the contract. Thus, the ratio can apply to the present case. Therefore, the
submissions are being made below.

€] Section 9-10 of Australian GST defines ‘supply” as follows:

(1} A supply Is any form of supply whotsogver.
{2} Withaut imiting subsection (1), supply includes any of these:
(o] o supply of goads;
(b} & supply of services;
{c) a provision of odvice or information;
{d) o grant, assignment or surrender of real property,;
(e} @ creation, grant, tronsfer, assignment or surrender of any right;
{f] & finoncial supply:
fal on entry into, or relegse from, an obligation:
{1) to da onything; or
{fi} ta refrain from an act; or
{iii) te tolerate an act or situation;
{h) ony combination of any 2 ar mare of the matters referred to in parographs (o) ta {g).

The definition of supply in section 7 of GST Act is same as given in section 9-10 of
Australian G5T Act. Both include all forms of supply. Further clause S{e) of schedule Il ta
G5T Act declares "agreeing to an obligation to refrain from an act, or to tolerate an act
or @ situation, or to do an act’ as service. Similar provisions are made In clause (g} of
Section 9-10 of The Australian GST Act. Therefore, ratio of cases laid down in Australia
should apply to provisions of Indian GST Act.

d} In the case of Shaw v Director of Housing & Anor (No.2) 2001 ATC 4954, the party has
reached settlement for payment of damages. However, the parties were unable to agree
whether or not the plaintiff will incur liability to pay tax as a result of payment of judgment
sum under the new Goods & Service Tax Act, 1999. Mr, McElwaine who appeared for
plaintiff submitted that that when the Court finally assesses the damages and makes an
order, that judgment be entered for the plaintiff against the defendants for a specified sum
of money, the defendants will be under an obligation to pay the money. Mr MecElwaine then
submitted that it was arguable that upon payment of that sum the plaintiff will make a
supply within the meaning of the Act, s 9-10{2){g) in that he will thereupon release the
defendant from an cbligation to pay the money.

22




The Court in para 14 and para 18 observed as follows and held that no G3T 15 payable when

the plaintiff has made payment of the damages to respondent.

14 in both countries it hos been held thar “supply' (s o word of very wide import.
Customs & Excise Cammissioners « Oliver (198071 1 All ER 355. However, counsel did ot
refer me to any case in New Zealand or the United Kingdom in which the argument
raised by Mr McElwaine hos been considered and my cwn researches have revealed
none. It seems that ot least in New Zealond, absent a connection with o toxoble supply,
@ refease of an obligation for consideration within the meaning of the Act, 5 5-10(2){g)
is not considered to be a supply. In Case 577 {1996} 17 N ZTC 7483 o compromise of o
couse of action was held not to be o supply. In that cose formers were burning aff
scrub on their farm when the fire got out of contrel and damaged some machinery
belonging to controctors. The controctors commenced proceedings for domoges but
the action was settfed out of court by the payment of o sum of money and the striking
out of the proceedings by consent. Borber D1 held that the abandonment of their claim
in return for poyment of money did not involve a supply. He said, ot 7487:

“all that has possed between the [farmers] ond [the contractars] physically is the
payment or honding over of a cheque. In the abstract, all that has possed betweeén
them is the surrendering by the [contrectors] of their right to proceed with their claim
against the [farmers]. That surrender is not a supply.”

18. The obligation of the judgment debtor to pay the judgment sum is extinguished by
the act of poyment. The extinguishment or refease does not depend upon any action
on the part of the judgment creditor, As White | soid in Inter chase at par 54 [ot 4554]:

“A taxoble supply is mode if the supply is mode for consideration (s 8-5{al).
Conslderotion includes matters done pursuant fo orders of a court (s 9-15{2A}{a]] but
that does not of itself constitute a supply. The receipt of poyment by o Judgment
creditor does not obviously involve the creation, grant, tronsfer, assignment ar
surrender of any right or the entry or reiease from on obligation {s 8-10{2)e ).
When the judgment is sotisfied the debt creoted by the judgment is thereby
extinguished ond does not depend on the surrender of any rights or the releose of the
judgment deblar.”

e} Further, Australian Tax Office publishes Goods & Service Tax Rulings. They have published
G5T Ruling titled ‘Goods & Service Tax on consequences of court orders and out-of-court
settlements”, The purpose of rulings has been explained in para 1 as follows:

——. 1. This Ruling considers the goods-and services fax {GST) consequences resulting from

wcourt orders and out-of-court settlements. It exploins how a payment [or act or
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forbearance] tholt i mode in compliance with o court order or out-of-court
seftlement showld be treated for the purposes af A New Tax Systemn (Goodc and
services TaxtAct 1999 (the G5T Act).

In para 71 ta 73 it is observed as follows:

Where the subfect of o claim is not o supply

71. Disputes often orise over incidents that do not relote to o supply, Examples of such
coses are cloims for damages arising out of property domage, negligence cousing
less of profits, wrongful use of trade nome, breach of copyright, termination or
breach of contract or personal injury.

72. When such a dispute orises, the oggrieved porty will often assert fts right to an
eppropriote remedy. Depending on the focts of each dispute @ number of remedies
maoy be pursued by the aggrieved party in order to ensure adeguate compensation.
Some of these remedies may be mutually exclusive but it fs still open to the oggrieved
party to plead them os separote heads of claim until such time as the matter is
resolved by a court or through negotiation.37

73, The most common form of remedy s o claim for domoges orising out of the
terminotion or breach of a controct or for some wrong or Injury suffered. This
ggmage, loss or injury, being the substgnce of the dispute, connot in itself be
charocterised as o supply made by the oggrieved party. This is becouse the domege,

loss, or infury, in itself does not constitute o supply under section 8-10 of the G5T Act

On a combined reading of judgments and rulings, it is evident that award of damage by
Court does not in itself constitute a supply by the person receiving such damage. Currer.tly,
there are no rulings from authority in India. However, very often, courts have followed
rulings of other nation to decide similar issues. Therefore, in view of the above, no G5T will

be payable by the company on the amount payable to claimant by querist as per the award
of Arbitrator Court.

42. The reply to question no_{e)of the appellant was based on incarrect fact: -
The question na. (e], reads as follows: -
(e} If some part of delay has occurred before GST roll-out and some part of delay has

pccurred after GAET roll-put, whether GST will be applicabie to the lgquidored damoges
imposed for entire period of delay or to the period falling after GST roll-out? In case when
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liguidated domages, the omgaunt of liguidoted damoges is colculated ol given percentaoge
instead of being pericd-baosed, then how G5T needs to be levied.

It was menticned in the order that no strategy of deducting or of capping can be inferred
from the agreement clause

In response tothe same it is submitted that the strategy of deducting or the capping is given
the clause 7.6 of the contract and the same was also mentioned in the statement of the facl
of the application for advance ruling. The same is reproduced as follow: -

7.6 |If the contractor fails to achieve the Trial Operation of the unit within the time period
specified in the Project Completion Schedlule due to reasons ottributable to him then the
owner shall levy Liquidated domages on the Controctor @ 1/2% of the contract price for
grection, testing and commissioning {excluding insurance cherges, taxes and duties) along
with apaiicoble price variotion per week of delay or part thereof subject to the moximum
10% of the controct price for erection, testing ond commissioning fexcluging Insuragrice
charges, toxes ond duties) along with applicable grice variation.”

43, It is submitted that the Honourable Advance Ruling Autharity itself has reproduced tha
above in para 5 (page no. 9) of Its arder. Therefore, the findings of the autharity are
incorrect to this extent.

Hearing

44. Hearing in the matter was fixed on 14.08.2018 which was attended by Shri 5.5. Gupta,
C.A., the representative of the Appellant and 5hri 5.0. Page, Deputy Commissioner of
State Tax, in the capacity of the Jurisdictional officer. The Appellant as well as
respondents reiterated their written submissions during the saikd hearing.

DISCUSSION AND FINDINGS

45, ‘We have gone through the facts of the case. The guestion put forth by the appeliant i
whether the levy of liquidated damages would be supply of services by the appellant
ufs. 7(1)d] of the CGST Act, 2017 as referred at Sr.No.5{e] in Schedule 2 to the CG5T
Act. The appellant has contended the following:-

1. There is no explicit agreement between the Company and the contractor wherein
the appellant is intending to supply services in the form of tolerance of the delay.
7. The delay is neither desired by the Company nor by the Contractor but it is done to
impress upon the contractor to adhere timelines.
=3, Payment of damages does not resltitute the person to whom the loss or damages is
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4. Liguidated damages are in the nature of measure af damages to which parties agree
rather than the remedy

5. Liguidated damages is not the income of the appellant but compensation for the loss
suffered by the appellant. There i5 ne contract between the parties and there is no
supply of services for tolerance of an act.

The Authority for Advance Ruling has held that the payment of liquidated damages by
the contractor to the appellant is covered by the term 'Obligation’ to tolerate an ‘act’
or 3 ‘situation” and is taxable under the provisions of the CGST Act. In order to
understand the issue, let us refer to the relevant clauses of specimen contract:-

10.0 LIQUIDATED DAMAGES

10.1 |f the Contractor fails to ochieve the tricl operotion of the unit within the stipuloted
tirme period gs indicated above from the zero date then the Owner shall levy Liguidoted
Damages on the controctor @1/2% of the contract price for Erection, Testing &
Commissioning along with applicoble price variation price per week of deloy or part
thereof subfect to @ moximum of 10% of the price for Erection, Testing & Commissioning
along with applicable price variotion. For the purpose of levy of liguidoted damages, the
contract price for Erection, Testing & Commissioning excluding Insurgnce charges ond
taxes & duties ond the same for one unit sholl be half of the total price.

Section 3 of the Contract which refers to the special conditions of the contract also
lays down the provisions for payment of liquidated damages by the Contractor to the
appellznt.

Section 3 - Special Conditions of Contract
7.0 LIQUIDATED DAMAGES FOR DELAY IN ERECTION, TESTING AND COAMMISSIONING

F.1 The Contractor sholl strictly odhere ta the Praject Caompletion Schedule to achieve
the triol operations of units 8 & 9 by 41 and 44 months respectively. In case the
Contractor fails to ochieve successful completion of Trinl Operotion within specified
time period as per the Project Completion Schedule due to delay on his part, then
the Dwner shall levy liguidated damages.

7.2 Time Scheduies indicated for various activities are for the purpase of monitering to
ensure work completion as per Project Completion Schedule. Only the successful
completion of Triol Operation of the unit shall be considered for the purpose of levy
of Liquidated Domages.

7.1 The payment by Controctor or deduction by Owner of any sums under the provision
of this clouse shall not relieve the Contractor from his obligations to complete the
warks or fram his other obligations under the contract.

va The ligbility of payment of these liguidoted damages by the Contractor will be
established once the delay in successful completion of trial operation is established

- -an the part of the Contractor ond the Owner shall not be required to toke any

\
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further action like arbitration or approoching the Court of Low for levying the
Liguidated damages.

-5 Since the Liguidoted damages are limited and the same cannot compensgle the

consequential loss of the Owner due to defay on the part of the Contractor, the
Owner reserves the right to get the work done at the risk and cost of the Contractor,
in case delay an the part of the Contractor hos been established after giving notice to
the Controctor, as may be deemed fit in the interest of campleting the balarice works.

& If the Contractor foils to achieve the Trial Operation of the unit within the time period

specified in the Project Completion Schedule due 1o reasons attributable to him then
the owner shall levy Liguidated damages on the Contractor @ 1/2% of the cantract
price for erection, testing and cammissioning {excluding insurance charges toxes and
duties) along with opplicable price variation per week of delay or part thereaf subject
to the maximurm 10% of the contract price for erection, testing and commissioning
{excluding insurance charges taxes ond duties) olong with opplicable price variation .

77 For the purpose of deciding the amount of Liquidated Domages on the erection price,

contract price along with applicable price variotion (excluding taxes, duties angd
insurances charges.) as per contact price adjustment shail be considered.

turther Liguidated Damages for eoch Unit shall be levied separately and for this
purpase, price of ane Unit shall be haif of the price of both the units.

The above clauses are taken from the contract agreement between the appellant and
BHEL (Contractor] for erection and commissioning of main Plant package at
Chandrapur TPS expansion project 2 X 500 MW, It can be seen from the abave clauses
that specific provisions have been made for the payment of liquidated damages. It
can be seen from clause 10.1 that the liguidated damages have been determined at
1.5% of the contract price for erection, testing and commissioning along with the
other applicable price variation. This clause makes it clear that there [s a separate
provision in the agreement for payment of liguidated damages by the contractor to
the appellant. We are in agreement with the ARA that as separate provisions have
been made for the payment of liguidated damages, the contract price and liquidated
damages are two different aspects completely separable from each other. It has been
held by the ARA that liguidated damages would be covered by the entry () of clause 5
of Schedule Il which reads as follows:-

(e} Agreeing to the obligation to refrain from an act or to tolergte an act or 0 situation
ar to do an oct.

A plain reading of the entry 5{e) reveals that an activity of a person can be
categorized under the said entry if the following ingredients are present:-

1] There should be an agreement.

\\ There should be an obligation.
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iii} The obligation would be to - a) Refrain from an act; b) tolerate an act or a
situation; c] to do an act.

48. We have already arrived 2t the conclusion that in section 3 of the contract the specific

49,

clause — 7 provides for the levy of liguidated damages if the project completion is
delayed beyond the scheduled date. This clause leads us to the conclusion that the
appellant is in a contractual agreement with the contractor to impose levy of
liguidated damages and to accept the amount of liquidated damages in case of the
completion of the project beyond the scheduled date. Thus, the appellont has
telerated an act or a situgtion. The purpose of payment of liquidated damages is an
act of tolerance in the sense that when there is delay in the completion of the project,
the appellant is put to certain hardships which he tolerates in return of the payment
of liquidated damages. What entry Sle) provides that any supply of services of
tolerating an act is a supply and therefore the impugned transaction is also a supply”
under the provisions of the CGST Act.

Let us, for support, refer to the definition of ‘liquidated damages’ given in the Black
Law Dictionary which is as under:-

Black's Law Dictionary (Tenth Edition) on page 473 defines Liquidated damages thus:

“An gmount controctually stipulated as o reasonable estimation of actual domages
to be recovered by one party if the other party breaches, If the parties to a contract
have ogreed on liguidated domages, the sum fived is the measure of damages for o
breoch, whether it exceeds or falis short of the octual damages.”

The definition clearly provides that if the parties agree for liquidated damages, the
sum fixed is a measure of damages for a breach. In the impugned case, liquidated
damages are contractually stipulated for delay in the completion of the project. The
agreement provides that the contractor may pay a certain percentage for the delay.
In other words, the appellont was well within his rights to provide for the
terminotion of agreement in case of delay in completion of the project. But in the
instant case both the porties ogreed that such will not be the effect in case of delay.
The appellant agrees to tolerate the delay done by the contractor in return for
payment of liquidated damages. The appellant could have opted for harsh measures
like termination of contract but instead it chooses to tolerate the delay in return of
payment of money. Therefore, we agree with the ARA that the said act falls under
clause 5(e} of Schedule-ll of the Act.

It is a contention of the appellant that the liquidated damages reduce the value of the
main supply by the contractor and the payment of the liqguidated damages are a part
of the same supplies and it Is mere redetermination of the consideration of the same

=== supply. The damages are recovered by the appellant by deducting them from the hill

d therefore it is contended that the liguidated damages are a part of the same
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51.

supplies and is a mere redetermination of the consideration. But the deduction is
mere method of recovering the money but the fact remains that there 15 a separate
agreement for payment of liguidated damages. We agree with the AAR when they say
that value of the work done and which s to be paid s not affected by the amount
deducted therefrom towards liguidated damages, The Consideration remains
unchanged and how the amount Is recovered would not change the nature of the
supply, Also, neither the definition of ‘contract price’ nor ‘contract value” as given In
the Agreement refers to the contingency of liguidated damages. Contract price is
defined in clauze 3.13 {A) as the total lump sum price plus the price variations. This is
an independent clause having no relation to the eventuality of liguidated damages. for
whith as we have said above, a separate clause has been gven. The fact that the
liquidated damages are recovered from the bill is only a method of payment- the fact
that there are two agreements remains unaltered.

It is contended by the appellant that the liguidated damages cannot be treated as an
independent supply. However we do not agree with same. When the contract
specifically provides for the payment of the damages, it itself manifests that there is a
separate contractual agreement between the two parties.

The appellant has referred to the principle of ‘ejusdem generis’ to claim that the
words ‘refrain from an act’ and ‘to do an act’ as given under entry {e] of clause (5) of
Schedule Il pre-supposes the voluntary act from the supplier to perform in a particular
manner and therefore, acceptance of damage amounts for compensating the loss and
it cannet be considered as “tolerating of an act.’ We have already discussed how the
impugned activity falls within the expression of tolerating an act’. As to the insistence
of it not being veluntary in nature, we anly say that when both the parties voluntarily
agree that once the delay occurs, the damages become due, the soid becomes
nothing but voluntary.

The appellant has referred to certain provisions of the Central Excise Act in support of
his contention that liguidated damages reduce the value of original supply, The issue
relates to the provision of existing law and not refevant here, The appellant has also
refarred to certain judgments in the case of Commissioner of Central Excise v. HFCL
(Dt.05.02.2014), Victory Electricals 2013 (298] ELT 534 ( Tri-LB), M/s Priyaraj
Electronics 2016 (6) ThMI 873 CESTAT Bangalore, United Telecom 2006 (204) ELT 626 |
Tri Bang] wherein it was held that the lesser amount as a result of clause stipulating
variation in the price on account of liability to pay liquidated damages would be
transaction value liable to levy of excise duty. These judgements relate to the
computation of the transaction value and do not deal with the issue of the taxability of
liquidated damages. Also, in the impugned caze there are specific clauses relating ta
the levy of liguidated damages, which clearly show the intent of both the parties. The

'iTices referred to by the AAR clearly shows that the value of the werk done remains
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unaltered and there is no price variation because of the liquidated damages. For all
the above reasons, these jJudgements are not relevant here.

Having discussed above, the reply of the questions is as under:-

u nil

Whether G5T is applicable on Liguidated Damages in case of
Type 1i.e. Operation & Maintenance activities
Type 2 i.e. Construction of new power plants or renovation of old plants
Or is applicable in both cases?
Reparding the agreement between Maharashtra State Power Generation Company
Limited (Owner} and Bharat Heawy Electricals Limited (Contractor) for Erection &
Commissiening ef Main Plant Package at Chandrapur T.P.5. Expansion Project 2 x 500
MW, we agree with the finding of the AAR that GST would be applicable on the
Liguidated Damages.

Cluestion 2

If GST is applicable, kindly clarify the following related aspects also

a)

Whether the GST on Liguidated Damages i< covered under Schedule || entry No 5(e)
vide HSN code 9997-Other Services rate 18% is correct or any other entry is relevant?
We confirm the finding of the AAR that the following schedule entry under the
Motification no.11/3017 — Central / State Tax (Rate} [as amended from time to time] for
taxable cervices would cover the impugned levy of liquidated damages —

5l
Mo

—

Chapter, Description of Service Rate :_p_r_-tr cent.}
Section or [CGST + MGST]
Heading

35

Heading 9997 Other services (washing, cleaning and dyeing | 18% [9% + 9%
services; beauty and physical well-being
services; and other miscellaneous services

[ including services nowhere else classified).

b)

Liquidated Damages is determined and imposed upon the contractor after in-depth
study. In such case, what will be construed as the time of supply, Will it be the period
in which delay is occurring or it is the time when decision to impose Liquidated
Damages is taken?

We confirm the abservations of the AAR that as the Agreement expressly provides that
lability of payment of these liquidated damages by the Contractor will be established
once the delay in successful completion of trial operation is established on the part of
the Contractor the s2id would define the time of supply.

% 1k
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c) If some part of delay has occurred before GST roll-out and some part of delay has
occurred after GST roll-out, whether GST will be applicable to the Liguidated Damages
imposed for entire period of delay or to the period falling after GST roll-out? In case
when G5T is to be imposed for period after date of GST rollout but due to maximum
capping of LD, the amount of LD is calculated at given percentage instead of being
period-based, then how G5T needs 1o be levied,

The AAR held that since no precise facts were before them, the section 14 of the G5T Act
would have to be referred to by the appellant. We agrea with the same.

dj Whether (he contractor [ vendor will be able to utilize the amount of LD imposed over
hirn as Input Tax Credit subject to satisfying all other conditions?

We agree with the AAR that the answer to the above is that input tax credit would be
admissible subject to the conditions and restrictions as specified In the GST Act and the
Rules made thereunder,

In view af the discussion held hereinabove, we pass the following order:

ORDER
(under section 101 (1) of the Central Goods and Services Tax Act, 2017 and the
Maharashtra Goods and Services Tax Act, 2017)

For reasons discussed obove, we do not find any reasen to interfere with the ruling
given by AAR, Maharashtra, vide Advence ruling No. GST-ARA-15/2017-18/8-30 dated
08.05.2018.

The appeal stands disposed off in terms of the above order.

cdl - cd) -
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