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PROCEEDINGS
{under Section 101 of the Central Goods and Sarvices Tax Act, 2017 and the Maharashtra

Goods and Services Tax Act, 2017)

At the outset, we would ke to make it clear that the pmvi.r.ic-ni ﬁ_f both the CGAT Act
afid the MGST Act arethe same axcept for certain provisians, Therefore, unlass A mention s
specifically made to sich dissimilar pravisions, a refecence to the CGST Act would also mean
4 reference to the same provisions under the MGST Act,

The present appesl has been filed inder Section 100 of the Central Goods and
Services Tax Act, 2017 and the Maharashtia Goods and Services Taxn Act, 2017 [heceinafter
referred to as “the CGST Act and BAGRT Act'] by Ms Farmi Solar Farms Private Limited,
{herein after referred to A the '.ﬁ.ppallﬁlrtl"'} against the Advance Ruling No. GST-ARA-
03/2017/8-03 dated 3rd Maych, 2018

The impugned order was passed an 3 March, 2018, In 1erme of Section 100 of the
MEST Act, 2017, the time period of filing: the appeal (s 30 days from the date of
tammunicatinn of the sdvance ruling: The time perod of 30.days can be further enendled
up ta period of 30 days In tenms of provision 1o Section 100(2] of the CGST Act, However, It
is stated by the appellant that they could not file-the appeal before the Appellata Authority
far Advance rullng since it was nat canstituted in the State of Maharashtea at the prevalent
time. Sinee the Appeliate Authority was rot formed, the appellant filed letters dated 2 April,
2018 and 26 Aprll 2018 befora the Commissioners of Central Tax and the Chief Commissionar
of tentral Tax, Mumbal Zone and Commissioner of State Tax, Maharashtra State for
understanding the way forward so that the ﬁpﬂﬁ‘ﬂﬂlﬂ'i right ta fiie an appeal 5 not
adversely sHected
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CONDONATION OF DELAY
The first lssue relates to the Issue of condonation of defay in filing the appeal as the

Appellate Authority for advance Ruling was not farmad in the State of Maharashtra during
the period of imitation, The appellant has therefare prayed that in view of the above, the
time period ay mentioned in the Act should be calculated from the day of setting up the
authority as no-recourse was avarlable before that: The Appstiate authority was constituted
through notification no. MGST-1018/C R:38/Takation-1 dt 1052018 and the sppellant
applied through appeal dated 6.6.2018. A< the appatiant had filed lettery within 30 days of
the communication of the advance ruling, and it was only because tha Appellats gutharity
was not formed that he could not file an appeal as also because the appeltant filed within
«one month of formation of the authority, the delay |s condoned.

Brief Facts of the case

A, M/s Ferrm Solar Farnvs Private Ltd, (hereinafter referred to ‘the Appellant’) is engaged in
pperation of renewable energy power plant projects. These typically include operation aof
solai power plants S8t up across India for generation and distribution  of electricity
generated. The appellant is émerging as a leading bullder of renewable energy projects. The
Appeilant is established under Independent Power Producer (harginafter referred to as
‘IR CATBEOTY far setting up and sale of po u.ger.prnd uced from Fermi's powaer plant to third
party,

B, The Appellant filed an Application dated & December, 2017 for Advance Ruling (heremnafisr
referred to as ‘the Appiintlmﬂ tor seeking clarification basis the draft contracts-of the
Appeliant, in view of the provisions of ‘composite supply’ and the rate of tax provided for
Solar Power Generating System under GST. The Appellant sought clarification in respect of
thefollowing:

a. Whetherin case of separate contracts for supply of goods and services for a solar
power plant, there would be separate taxability of goods as ‘solar power
genarating system’ at 5% and services at 18%.

b. Whether parts supplied on standalone basis (when supplied without PV modules)
would also be elgible to concessional rate of 5% as parts of solar power

~pendration system.

€. Whether benefit of concessional rate of 5% of solar power generation system
and parts thereof woold also be available to sub-contractors

. Subseguently, the Authorlty for Advance Ruling, Maharashira (herginafter reférred to as "the
AARR'} vide Advance Rufing No. GST-ARA-03/2017/8-03 dated 3 March, 2018 (hereirafter
referred to 3 'Impugned Order’) phserved as undar: '

A, The intent of the purchaser -il-l.'r:l'.'il"l:lil'lﬂ; o the agreement is to purchase thea solar
power generating system  with various components. and not only the
components



b. Theagreement has been entered inta not merely for supply of equipment but
sleo for design and engineering work befare supply of sguipment.

c. Supplier is involved in the project fram the engineering and design stage.

The contract will bie complete anly after the system has been put in place and
paymant & linked to the successful edmplation of the project:

¢ Hence, the agreement is for supply of SPGS as a whole because the responsibility
of the supplier atso includes execution and implementation of the project

Basis the above obsérvations, the Advance Ruling Authority passed the
following arder: '

2 The agresmenl tendered in support of the trantaction reveal that the impugned
transaction s forsetting vup-and operation of a-splar photovaltaic plant which is
in the nature of a ‘works contract’ in teemsof clause (119} of Sectiom 2 of the GST
Act, and hence, shoufd be taxable at the rate of 18%

b. Inthe shsence of any dotuments; the AAR was not able to deal with the guestion
regarding applicabllity of concessional rate of rak on parts of folar power
generating system in the present proceedings.

£ With regard 1o the question whether benefit of tontessional rate of 5% of 5PGS
and parte thme;u[ would be avallable to sub-contractars it was held that no
docurmenty were pmwdéd and hence this puestion was not dealt with in the
procesd|ngs,

ﬂei’ng aggrieved by the Impugned Order, the Appellant prefers the present appeal on

the following grounds amongst others to be urged at the time of hearmg:

1,

| F

GROUNDS OF APPEAL

Case 1 - Where all goods are supplied by the contractor including PV modules

e

The proposed teansaction is for composite supply of ‘solar power generating
system’ ("SPGS’) as a whole and hence the rate of GST should be at 5%

Rate of solar power genarating System

Under G5T regime, vanous rates have heen prescribed for goods and
services. Per, Notification Na, 1/2017 - Integrated tax (Rate] (The notification is
attached herewith a5 Annexure — D), dated 28 lune 2017, solar power generating
systems and parts for their manufacture are taxable at 5%, The relevant entry reads
&5 follaws



-

c Description
hapter
Heading

B4 Or BS Following renewable energy devices 2nd parts for thewr manufacture

Or 94
al Rio-gas plant

bl Solar power based devices

t) Solar power generating system

41 Wind mills and wind aperated electricity generatof

g] Waste toenergy plants/devices

f} Solar lantemnjsolar lamp

g) Ocean waves tidal waves enirfy devices/plants

h| Photo valtaic cells, whether or not assembled in modules or made up into |
panels

As per the above, concessional rate of 5% has been provided 1o the following
(when covered under heading 84, 85 or 94):

s PV modulas

e Solar power generating system - This term has not been defined under G5T.
Howevar, 3 reférence can be-made as par paragraph 1.4 below

e Parts for manufacture of solar power generaling systam and PV modules — There
s no restriction provided on what woitd gualify as parts and in such tase all
goods which gualify ac ‘parts’ of solar powser generating system would be eligible
for concessional rate of tax

1.2 Wids ambi

1.2.1. The Appellant subimits [hat the term ‘solar power generating system’ has not been
defined under GST. Gonarally, solar power generdting *;_-ysiems are the gystems which
absorl suntight and convert it into electricity which can be put to further use,

1.2.2. further, the term solar power system has been defined under Solar Power —Grid
Connected Ground Mounted and Solar Rooftop and metenng Repulation -2014
issuad by State of Goa. Solar power system. as per the regulation means *agrid-
connected solar generating station Including the syaciation systar up to the Grid
inter-connection point’.

_ Typically the term system hasa wide amtit. As per the Oxfard Dichanary, the
definition of the term “system’ 15 "2 €0 malex whale, a set of things warking together
at 5 mechanism or interconnecting network', Similarly, the system is dafinad in
Chambars: 20th Century Dictionary as "anvmiﬁg formed of parts placed tagether or

)




1.2.3.

adjusted into a regular and cannected whole'. Hence, system typically includes
various components) pearts which are manufactured/ assembled togsther tor
pérforming a function. In the present case, the term system should m:luﬂﬂ all goods
provided under the contract which help In end ta end generation as well as
trafsmission of electricity. '

Furthermaore, under erstwhile |aw also, solar power generating systems were rot
detined. However, under érstwhile excise law, various gxemptions were extended to
nan-conventional energy devices’ which included solar power penerating systems -
List 8 of Notification no. E2/2012-Central Excite, dated 17 March 2012 (hersinafter
referred to as ‘Notification 12/2012'), s reproduced below for ease of reference:

(1} Fat plate solar Collector (2) Blagk continuoushy plated solar
selective coating sheets (in cot length or tn coll) and fins and twbes (3]
Concentrating and pipe type solar collector (4) Saiar cooker [5) Solar water
heatar and system (B) Solar ali heating systém [7) Solar low pressure steam
system (8] Solar stills and desalination system (9) 5|;.|lar pump based on solar
thermal and solar phetovoltaic carversion [10) Solar power generating
-system (11) Selar photovoltaic module and panel for water pumping and
‘other applications (12) Solar crop droer and system(13)Wind operated
electricity generator, its components and parts thereof inchuding rotor and
wind turbine comtroller (13} Water pumping wind mill, wind asro-generator
and battery charger (15) Bio-gas plant and bio-gas engine (16} Agricultural,
farastry, agru—indﬁstriai. imgustrigl, municipat and urban waste convarsion
device producing energy {17) Equipment for utilising ocean waves snergy (18]
Sidar lantern (19) Ocean thermal ehergy conversion system (20) Salar
phatoveltaic ¢all '{11! Parts consumed within the factory of production of
such parts for the manufacture of goods specified at 5. Nos. 110 20,
Reference in this regard is made 1o the judgment of Dalhi Telbunzl in the case
of Rajasthan Electronics & Instruments Ltd. vs. Commr. Of C. Ex., Jafpur wherein it
was held that:

7. The adjuditating authority admitted the fact that Soiar
‘Photovgitaic Module |5 a Solar Power Generating Systern, We find that pther
parts are only panel housing consisting of controllers and switches. Hence the
whole system is a Solar Power E&n::raﬂng— Syitern and is entitled for the
benatit of notification. Therefore, the denial of banefit of notification by the:
adjudicating authority i not sustainable. The impugned order (s set aside and
the appeals are allowed’
Further, in the judgement of Bangalore Tribunal In the csse of BHEL. v,

Cni'glmiﬁsihrmr of Central Excise, Hyderabad it was_hel d that;



In the present case. the appellants have claimed exemption in
respect of “inverter charger card” as solar power penerating system. The:
appeliants scrually manufactured SPV lantern, The above lantern required
electricity for its working. It is possible ta convert salar energy 1o electricity
with the help of inverter charger manufactured by the appellarts. The Dy
Gengral Manager has certified that the inverter merger constitutes solag
powdr penarating systém a5 it performs the function of generating tha
required high frequancy AC power from Sun-light with, the help of SPV
module and supplying it to the compact fluorescent lamp of & solar lantern.
In vigw of the above, expert opinion, we hold that the impugned item tan be
considered as solar power generating system and b5 entitled for the benefit of
the exemption Notification, Therefore, we allow the appeal with
consequential reljsf’

Furthermaore, in M/s. Phoenix Construction Technology vs. Commissionar of
Central Excise and Service Tax, Ahmedabad-ll [2017-TIOL-3281-CESTAT-AHM)| the
guastlon under conslderation was whethar the structures and parts of structures
cleared for initial setting up of solar power plant are efigible for the bensfit of
Notification 15/2010—CE. The pointof dispute in the said case law was that whether
the aforesaid goods would gualify as components of the solar power plant. Hon'ble
CESTAT has decided that the items required for initial setting up of the plant would
qualify 25 component, hence the benefit of exemption would egend to such items
aleo as colar power generating system..

In lindal Strips Lid. vs. Collector of Customs, Bombay [2002-TIOL-347-
CESTAT-DEL-LB] CESTAT has observed that component means a constituent part or
element. It was also observed that "Component” means one of the parts or sub-
assemblies or assembhes, of which a manufactured product 5 made up and inta
which it may be resolved andincludes an accossory [or attachment),

Basis the aforesaid judgments, it can be deducod that the componente of the
solar power plant which are essential for setting up of the power plants would ako
be eligible for the benefits provided to the solar power plant.

Per the above, the Appellant submits thal in the instant case where the
contract is awarded for supply of solar power generating system, the entire contract
should be taxable st the rate of 5% This s in line with the concept of ‘compasite
supply” in which case the taxability is as per the grincigal siupphy which, in the instant
case, is the supply of 5PGS.

The appellant’s submissions on the concept and taxability of ‘composite
supply’ and thereby supply being made by the Appeliant in the instant case belng 2
camposite supply of SPGS has been provided hereunder In detail
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Concept and taxability of compasite supply
Concept under GST Laws:
The Appellant mast humbly submits that, Section 2(30 of the Central Goods and
Gasvices Tax At 2017 (Hereinaftar relorred to as ‘the CGST Act’) delines compasite
suppiy to mesn ‘s supply made by a taxable person fo @ recipient consisting of twp br
moré Laxable supplies of goods or services or both, or-any combination thereof,
which are raturally Bundied and supplied in conjunction with each other in the.
ardinary course of business, one of whith i a principal supply’.

Further, princigal supply is defified in Sectign 2{90) of the CGE5T Al to mean
‘the supply of goods or services which constitutes the predominant slement of a
eompasite supply and 1o which any other supply forming part of thar compaosite
supply is ancllary’. Thus, principal supply reters to f.hE 5-.;||:r'nl'.l which is the
predominant element in a8 composite supply.

In this regard, the GET law provides an (Mustration - In case goods are packed
and ftransported with insurante, the supply of goods, packing matenals, Lransgorn
and Insurance is a composite supply and supply of goods is 3 principal supply.

Further, Section & at the CGST Act provides that & composite supply
compnising twa or moare supplies, one nf which is a principal supply will be treated as
supply of such principal sipply, The relevant para of Section 8 af the CGST Act
provides as follows:

‘B Tax labiiity on-composite ond mixed supplies, — THe fak fability an

o composite o o mived supply, shall te determined in The folloveing manner

ramely:

(@l o rompasite supply Comprising two or more supphes, ane of which is o

principal supply. shall be rrented as-0 supply of such princigal supply”

per the above, the ewential conditions for a supply to guslify a= composite
supply can be highllght'p:l a5 under: '

3 -2 or mare taxable supplies of goods or services or both

b. Thetaxable supplies should be naturally bundled

£, Thetaxable supphies shoold be supplied in conjunciion with gach other
d. - Dre taxable supply should ke a principal supply

I such case, the supgly which is the principal supply is treated as the main
supply and the entire transaction is taxed 85 per the principal sapply

Concept under erstwhile Setvice tax Laws:
The Appellant submits that the concept of campasite supply undor GST is identical 1o
the concept ol naturally bundled services provailing in the efstwhile S#rvice Tax
I'_Ef'E.h?E'.



Under Section 66F (3] of the Finance Act, 1994 ('the Finance Ait') lwo rufes
have been prescriped for determining the taxability of such services, The rules
prescribed are explained as under:

1 ff various elements of & bundled service are naturdlly bundied In the ardinary
course of business, It shall be treated 3 provision of 3 sngle service which gives
such bundle its essential character’

2. W various elements of a bundled service are not naturally bundled in the
ordirary codrse of business, it shall be treated as provision of & service which
attracts (he highest amourt of service tax

The concept of naturally bundied services was explained in the Education
Gulde issued by the CREC in the year 2012 (‘the Fducation Guide'). The relevant
extract of the Education Guide is reprodured as under for ease of reference;

‘Bundled service means a bundle of provision of various services
wherein an element of provision of one service Is combined with an element
or elements of provision of ony other service or services. An examole of

‘bundled senvice” would be pir tronsgert services prowided by oirlines wherein

gnelement of transportation of passenger by air 15 combined with an element

of provision of cotering service on board. Eoch service Invelves differentiol
treatment s g monner of determination of voiue of two services for the
pm_'pﬂ'-e of charging service tax is differeint.’

The Education Guide also clarifies that In cases of compasite transactions, Le.
transactions invelving an element of providan of service and an element of transfor
of title in goods in which varous elements are so inextricably linked that they
sszentially form one composite transaction then the nature of such transaction
would be détermined by the application of the domifant nature test,

Further, the following was provided in the Education Guide:

924 Manner of determining if the services are bundled in the
prdinary eaurse of business

Whether services are bundled in the ordinary course ol busines
would depend upon the normal or frequent practices followed in the area of
business to which services relate: Such nommal and frequent practices
adopted in 3 business can be ascertained from several indicators some of
which ard iited below—

s The perception of the consumer or the service recelver. If large number

of service recelvers of such bundie of servicés reasanabily enpect such
-services to be provided as @ package then such a package could be
treated as naturally bundled In the ardinary course of business
. & Majority of service providers In a particular ares of business provide
| similar bundle of services. For example, bundle of catering on board and
transport by air is & bundle offered by a majority of airlines-
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s The nature of the various services in 2 bundle of services will also help in
determining whather the services ars bundled in the ordinary course of
business: Ifthe faturad of sefvices Ig such that one of the servites s the
main service and the other services combined with such Service aré in the
nature of incldental or anclllary services which help in better enjayrent
nf 3 main service. Far example service of stay In a hate| |3 often combined
with a senvice or laundering of 3-4 items of ciothing free of cost par day,
Such service is am anciilary service to the provision of hotel
accommadation and the resultant package would be treated as senvices
naturally bundled in the ardinary course of business,
»  Otherillustrative indicators, not determinative but indicative of bundling
of services in ordinary course of business are:
Thare is & single price or the cuslomer pays the <are amount, no
matter how much of the package they actually recelve or use
The elements sre normally advertised a5 2 package:

o The differant aléments are not available separately.

2 The differént elements are integral to one overall supply = if one or
moreis removed, the pature of the supply would be affected.

Pertihne above, the following conclustons can be drawn:

* In cate mose than two supplies are supplied together wherain ane of the sugply
s principal supply, the same wiuld qualify A5 composite supply

« Further, goods supplied under the composite supply are supplied in conjunction
with each other, Alsa, such compaosite supply Is supplied in the ordinary course of
bBusingss

s The composite supply would gealify as supply 6F the principsl sapply. Taxes
would be agpplicable as on tuch grincipal supply.

It Is worthwhile ta note that the GST suthorites have taken a cue from the
erstwhile services tax laws and have explained the principle of composite supply
under G5T on the basis of similar principles &5 described above in in the GST flyer
issued by thia CBEC.

Global jurisprudence— Meaning af composite sugply:

The concept of ‘compaosite supply’ & a global concept and has been discussed in
varioys' eountries: Provided below i relevant éxtract from varipus countries
regarding the same: ' | -

Australia

In terms of Goods and Services Tax Ruling 2001/8 jssued under Australla;
Composite: Supply means & supply that contsins 3 dominant part and includes
samething that is integral, ancillary or incidental to that pant. Compasite supply s
freated as supply 'of one thing.



There have been various precedents in which the courts have defined 3
camposite supply. Few are highlighted below:

» The Full Federal Court n the case of Luxettica found that while 'supply’ ks widaly
defined it "invites 2 commonsense, practical approach to characterisation’, It was
observed that while Supply’ |s defined broadly, it nevertheless. invites a
ComMmensense, prﬁ:tical approach to charactersation, An automaoblle has many
parts whith sre fitted together to make 4 single vehicle, Although, for instance,
the- motor, or indeed the tyres, might be purchased separately there can be little
doubt that the sale of the complieted vehicle is & single supply Like a motor
vehicle, spectacles are customarily bought as o completed article ‘and in such
circumstances are treated as such by the purchaser. The Fact that ejther the
frame or the lenses may be purchased separately Is not to the paint, Similarly the
fact that one component, the lenses, is G5T-free or that ane compenent is
subject to & discount does not after the characterization,

= In the case of Saga Holidays, Stone | focused on the ‘social and econamic reality’
of the supply and found that there was & single supply of accommodation and
tho adjuncts to that supply (including the use of the fumiture and faciiities within
each raom, cleaning and linen services, acress to common areas and facilities
such as pools and gymnasiuns and various other hotel services such as porterage
and concierge] were incdental and ancillary to the accommadation part of the
supply.

Poer the above, composite supply 15 taxed as supply of the dominant activity
to which others are merely ancillary. In the present case alzo, the dominant supply is
those of goods (which together constitute as solar power generating system|) and
hence should be taxoble as supply of SPGS5.

European Union
Per the European Union Directive, a composite supply 5 3 transaction where

supplies with different VAT treatments are sold tagether a5 one. The supplies with 3
composite supply may consist of parts that, if assessed separstely, have different tax
rates, Some have standard rates, reduced rates or are exemp? fram VAT,

The European Court of Justice ('ECY') has delivered several judgements on the
aspect ofcomposite supply undér European Unlon Value Added Tax laws ['EU-VAT'],

tn the case of Card Protection Plea Ltd. V. C & E Commis [1994] BVC 20 the
EC) held that "a service must be regarded as ancillary to a principal sérvice if i does
not constitute for customers an alm in itself, but a means pf better eninﬂnﬁ the
printipal service suppiied’.

Per the above principle;, in the present case also, what the custamer wishes:
or intends to obtain is the main supply of SPGES and all the various goods supplied
urder the cantract are intended forsetting up of the SPGS. Therefore the contract

10



1.3.4.

should be treated as & composite supply for which the proncipal supply s that of
SPGEE,

United Kingdom

Under the UK VAT laws, & multiple supply (atso known as & comblned or
compesite supply) involves thesupply of & number of goods or services. The supplies
iy ar may not be liable 1o the same VAT rate-

If & supply Is seen a8 insignificant ar incidental to the main sugply. then far
the purpases of YAT it is usually lgnared = the liability s fixed by the VAT rate
applicable ta the main supply {or suppliss).

In the case of Tumble Tots (UK} Ltd v R & £ Commrs [2007] BVC 178
Members of a playgroup recewed a T-shirt {children's clothing is- potentially zer
rated | and 3 magazine (potentially zero ratad ) aswell as the nght toattend classes
which wauld ba standard rated: The Court decided that there was a single standard
rated supply of the right to belong ta the playgroup and the T shirt and magazine
were Incidental to thal main supply, No arte who was not In the playgroup would
have bought the T shirt ar magazine <eparately,

Per thie above, it is clear that globally dlse composite supply means 3 wupply
of more than ore goods/services wherein one supply gualifies as principal supply.
Therafore, taxes 25 applicakle on the prlnnpnl.suppw are upplied'un the wh:.'_rflé
compasite supply.

Supply of all egquipments. including the main_eguipment PV modules,
rafuired (o Setop SPGS IS 4 composite supply

In the instant case the intention of the parties is 1o supply solar power generating
system. A perusal of the diaft agreement also proves that the intent of the parties is
to supply SPGS wherein geods are supplied through anshers and offshore modes for
the purpose of setting up SPGS. The refevam extract of the agreement is reproduced
below:
"Thie Supplier shall perform or cause 1o be performed all
acthprts a5 may be required in connaction with the supply of the satar
powsr penerating  system  [ncluding the design, engineering,
manufacturing, inspection, shop testing, packing,  fabncating,
procuring and delivering all the Equipment, Spare Parts and Materials
which are integral part of the Plant, at the Plant Site(for ondhora
suppliest/destinat|on port in India for aff shore supply tems (CD,
Arport, Seaport) ag set out m detal i Schedule E a5 per the
Specfications in accordance with the terms of this Agreement
The Eguipment, Spare Parts and Materials shall be suitable
and fit for iz intended purpose a5 provided in this Agreement. All

A Enuipmeant fare Partd and Materlals supplied <hall be now and
without defacts

X



‘Separate prices are specified for different equipments which are suppiied under
the agreement for commercial canve nience. However, as a general trade practice all
the equipments which are being supplied under the agreement are supplied
together far setting up a solar power generating system,’

Further, relevant paragraph of Schedule & of the draft contract for supply-of
equipmeants s regroduced below for ease of referance:
"L.1. The brood scope of Supplies coveréd under this Agreement /5 déscribed herein
befow. The scope for providing the soig project generating system sholl include design,
engineer, manufeciure, inspection, shop résting, pocking and shipment -::j" £quipments,
Spare ports and Materials forming port of solar power generating system, These are
Integred ports of the solar power generating system being provided and would not he-
Lised separately,

5.2, In respect of equipment and systeme fisted below, off tems required to make the
equiprment andfor system complete in all respects are dedmed ta be included whether
arnot these items are specifically mentioned in the Agreement.

2. Complete supplios required for the construction of the SOMW AC/BI MW D Solar
PV praject shall be in the scope of the supplier. The mojoraress: are Fovered hers

belgw. However, It is understood ond agreed that any (tem nat lsted our below, but

required for the completion of the project shall be I the scope.

In oddition to the supply of SPGS, the parties have aiso agreed for the supply of spare
warts listed in Schedule-E. Spare parts are the goods/equipment reguired over and
ehave the supply of main goods/equipments under the agreement for the seamiess
funictigning and maintenance af the SPGS, Hence, it bécomes clegr thot the parts ar
campangnts form an integral part of the solor power generating sysiem bewg
supplied by the contractor, '

1.3.5, The Appeliant would like 1o submit that the AAR in Its order has heid that the
contract for supply of all equipmant alse covers activities lke engmeering, designing
etc. and hence, there 1s a clear intent to purchase the SPGS with various components
and net the components merely. In this regard, it is submitted that the contract for
supply of SPGS majarly covers supply of all equipments required for setting up of the
SPGS Including the spare parts; and also includes activities which are in relation 1o
pr_gvlsiﬁn of such goods and are integral for setting up of the SPGS. It is imperative 1o
note that such activities are integral to provision of SPGS and does not form
substantial part of the tontract. The contract should be understood as that of supphy
of SPGS which conststs of various components uch as Py modules, structures,

)



1.3.6.

trankrifssion ines ete. Even if the contract is said to be o compesite contract, the
principal supply in that case would still be that of SPGS, and hence, the entire
contract should be taxable at the rate of 5%. As mentioned in the statement of facts
above, it hay besn acknowledged by the AAR In its order itself that the Appellantis
entering Into wholesome contracts for supply of 5PGE, and hence, the contract
should bis taxable 45 SPGS at the rate of 5%, '

it is further submitted that Ministry of New and Renewable Energy (hereinafter
eeterred to as ‘MNRE’] in variogs instances has alwo approved entire BOC consisting
of various party &g cables; module mounting structures, spares;, ransmission fines
etc. as edsential to solar powsr generating system and hence the concesslons
appilicable have been extended to 2l goods to be used in solar power plant. Drawing
s caraltaty, concéssional rate of 5% should be applicable on all the goods approved
undar 8OO by MNRE a5 wall.

1.3.7. This 55 further substantiated by the fact that the main [ntent of the contract (as is

1.3.8

1.3.9.

1.3.10,

evident from the ela uses of the contract provided above) is provision of the'5PGS asa
whole which consists of various componants such as PV madules, structures, invenar
transformers, cables, SCADA, transmission lines, etc. The L‘uﬂlr_éct alsy includes
certaln activities which are incidental to provision of such goeds and form an
anclllary part of the contract

Brawing referénce to the provisions-under the erstwhiie law as well, the Appeallant
would like to point out that even the customear in the instant case percelves that the
entire contract is for supply of salar pawer generating system as the Intent of both
the parties Is supply of the goods/ system which would help in peneration of
electricity, Hence, all supplies un der the contract are buridled and linked whersgin the
main imtent is provision of the goods which constitute solar power generating
Eystem

Thie Appeliant reiterates that per the recitals of the agreament, the underlying scope
of works include supphy of selar power generating system along with all equipments,
spate parls and matérials which farm an integral part of solar power generating
yystem. Sepisraté prices are specified for differant equipment which are supplied
under the agreement for commereial convenience such as movement of goods,
elaiming of payment or avalling trade credit ete,, hawever a5 a general trade practice
all the eguipmehl which are being supplied under the sgresment are supphed
tagether far setting up/supply of solar power generating system.

Additianally, the Appellant would |ike to submit that the MNRE has recently lssued a
clarification vide:Circular issued under F.No 283/11/2017 — GRID SOLAR dated 3
Antil, 2018 (hereinafter referred to as "the MNRE Circular’) to specified industry
players whersin it has been categorically stated that structurals™ as such do pot

'huahf-.' a5 immovable property-and hénce are gutside the domain of works contracl

Fﬁ-rha.r, It has been highlighted that if thi supplies undar the contract czn be treated
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as ‘composie supply’ with supply of colar power generating systems as the principal
supply, then such suppliers may be gligible for 5% G5T rate a5 @ whole Relevant
pextracts of the MNRE Circular are feg roduced below!

“Sreucturals, 0f such: de notgualify as immovable property ond, hence,
grie putside the domain of ‘werks controct seovice Whether the £EPC cantracts
qualify os composite supply (u/t 2{30] of the CGST Act) a% supply af goods ar
carvices or hath, naturally bundiedor sugplied lo-conjunction with eoch otfel
i this ardinary eourse of Business will depend on the foets af the case If such
(EPL comtrocts) supplies could be treated of ‘chmpakite supply’ with supply of
solar power genedating systems as the princigal supply, then such supphes
mioy be eligihie for 5% GST rote 25 0 whole...

Accordingly, In the Instant cdse, since tha contract is for supphy of SPGS. the
same should gualify 55 a composite sipply wherein the principal supply is ol SRS
and hence, entire contract s}muid be taxable at 5%

1.3.11.Per the definition of composite supply and scope of waork as defined - in the
sgresment, the-#.ppp'ﬁam sybmits that the: appellant has grtered jnlo &0 Apresment
for supply of SPES and the entire agreament chould qualify as 3 composite supply
agreement where:n the printipal supply 18 thal of SPGS. Thus, the supply should be
taxabie at the rate of 5%

1.3.12. It is interesting 1o note that the AAR in its arder fras scknowledged the fact that the
cantract has hean entered intp far supply of SPGS as a whole, however, the AAR has
miginterpreted the provisions ol works contract and has held that the contract 153
works contract. The Appellant's detatled submissions G0 thie concept and
applicability of works con tract in the App_eiLnnt‘u present caseare provided in point 2

heiow.

L.4.1, Without prejudice 10 the above and In the alternative, the Appellant would like 10
highlight that maunted Photovoltaic medule (PV module] comprises around BO0%-
10% of the entire Solar Power plant, and the rest of the components canstitute for
raund 30-34% and are mierely parts or sub parss which ‘are required for panel
housing or setting up the modize such as controliers and switches. This s doa 1o the
fact that PV moduleis a packaged, connett assarmbly of typically Bx10
photovaitaic solar cells, which constitute the photovaltaic array af a photovoltaic
system that genarates and supplies calst electricity, In other words PY modules are
nothing but an assembly of solar cells that helps in converting solar power nto

' el_.u_-:trlr,lri,-. The fact that solar PY module constitutes 50-70% of the entire salar
\pnwer plant can also be substantinted with the kelp of the causes aof the draft
sgreement which arz reproduced below for gase of reference!
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1.4.2,

1.4.3.

1.4.4,

1.4.5.

1.4.6.

1.4;:"4

"a.5olar Modules, which are an assemnbly of solar tefls that heips in converting
solar power into electrelty, Solar modules constitute more than 60% of the
‘solar power generating system, hence, qualify as ane of the most significant
pArts in the SPP - Delivered at Projoct Site dlréi:'ill.l by w:a-,.r aof High Seas Salg,'
Hence, PV module Is the most important component of solar power generating
system and therefore, even if the contract is construed as a composite supply, PV
modules can be the ‘principal supply' as per the provisions of the GST faw.
Accordingly, it 15 submitted that the GST rate of PV modules which is 5% shauld be
applicable on the whoie.of the contract.
The Appettant in this regard places reliance on Lhe CERT Drder dated 23 Mareh, 2016
invaiving determination of Benchmark Capital Cost Nerm for Solar PV Pawer Project
for FY 16-17. In the caid case also, the CERC, of the total cost of the project Including
land cost, PV Modulas cost (< considersd as 62%
Rellance in this regard can also be placed oh the Charterad Engineer's Certificats
|herginalter referred to as ‘CEC’} which provides thiat the most critical component is.
PV madules both in terma of the value and functionality that such modules perform,
Heference in this regard s made to the judgment of Dethi Tribunal in the case of
Rajasthan Electronics & Instruments Ltd. ws. Commr. OF C. Ex., laipur wherein a

Solar Photoveltait Module was held to-be a Solar Power Generating System.

Ralevant extract of the judgement isreproduced below for ease of refarence:
7. The adjudicating authority admitted the fact that Sofar Photovaltaic
Module is a Selar Phwer Gensarating Syster, We Hind that other parts are only
panel huu:..lng:cunsistrng'i:rf controllers #nd switches. Hence the whale syFtem
5 a .$ulm Power Genergting System and is-entitled for the benefit of
natification. Therefore, the denial of benefit of notification by the
adjudicating autharity is not sustainable. The impugned order i< set aside and
the appesld sre allawed”,
Basis the sbove subrlitions, it is clearly evident that the PV Modules is the most
Important part of SPGS and hence qualifies as ‘principal supply'. Hence the whale
contract even if construed as composite sugply should be liable to tax considering it
to be supply of PV Modubes, which s Hable to G5T at the rate of 5%,
In view of the above menticned principles and submissions, the Appellant submits
that the contract In question gualifies as 2 compeosite supply of SPGS; and hence
should be taxable at the rate of 5%. The A4 in its order, though, has acknowledged
that the contract for goods is 3 composite supply of 5PGS a5 3 whaole, but kas
campletaly disregarded the facts and the Appellant's submilssions in the matter and
has grossly erred in holding that the contract ralstes to provision of both poeds and
services, which qualify to be works contract, as the setting up of SPGS results Inta an
immaovable property,
The Appellant's detalled submission with regards the fact that SPGS 15 not an
immovable progerty has been provided below,
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2,

1

2.2,

Contract for supply of Solar power generating system does not constitute as warks
contract

Concept of works contract

The Appellant humbly submits that the terms works contract is defined in Sectlon
2(119) of the CGST Act to mean ‘contract for bullding, construction, fabrication,
completion, erection, instaliation, fitting oul, mpravement, modification, repair,
malntenance, reénovation, alteration or commissianing of any immaovable property
whergin transfer of property In-goods (whether a5 goods or in some other form) Is
involved in the execution of such contract’

Further, In terms of Serial Number 6 of Schedule || to the CGST Act, warks
contract is treated as a supply of service and the general rate of tax applicable an
WOTRS mntm:tils 1B%,.

it is further submitted that in terms of the definltion of works contract,
installation and commissioning services can said to be works. contract only i it 13 n
relation to immovable property.

Essence of the contract and intention of the parties involved in the contract is
clearly to supply SPGS
The Appellant submits that the intention of the parties entering into the contract s

1o procure/supply @ solar power plant. The relevant extract of the draft contract s
reproduced below for ease of reference;

The Supplier shall perform or cause to be performed all actions <
may be required in connection with the supply of the solar power gensrating
system inchding the design, engineering, manufactuning, inspection, shop
\esting, packing, fabricating, procunng and delivering afl the Fouipment,
Spare Parts and Materials which ace integral gart of the Plant, at the Plant
Site(for onshare supplies)/destination port in india {or off shore supply items
{ICD, Airport, ggg' port) a5 set out in detall in Schedule E as per the

tpecifications in accordance with the terms of this :ﬂ!.g,'réem Bnt.

ipment. Spare P n erials sholl be sultable o [
ity intepded purpose as provided in this Agreement. All Eguipments; Spore
Parts and Materiols supplied shall be new and withour defects.”

‘Separate prices are specified for different equipments which arg
supplied under the agreement for commercial convenience, However, as @
general trade practice all the equipments which are EEh-.g supplied under the
agreement are suppiied together for setting up 3 solar power generating
pystem.

Furthar, relevant paragraph of Schedule & of the draft contract for supply af
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squipment is reproduced below for ease of reférence;
*1.1, The broad scope of Supplies covered under this Agreement [ described
herein betow, The scape for graviding the salor project generating syatem shell
inclide design, engineer, manufocture, (nspection; shag testing, packing and
shigrment of Equipments, Spare ports ond. Matenals forming part of salar
power generating System. Thess ore integrol parts of the solor power
generGting system being provided and would not be used separately,

1.2 In respect-of eguipment and systems listed below, ol lrerms required 1
make the equipment and/or system complete in all respects are deemed to he
included whathierar not thess itams ore specifically mentioned in the Agreement,

.2 tomptete supplies required for the tonstruction of the BORAW AC/BT MW
OC Solar PY project shall be in the scope of the supplier The mafor aregs are
covered here below, However, i is undérstood ond adreed that any item Aol
fisted sut below, but reguired from the comgletion af the prﬁ,!‘!cr. sholl be in
thescope. The design, engineering and: ether services are EFFI?I"" tiaf ter be
performed for supply of equipments for solar power plont. The intention of
the cantroctir &5 Aot to supply goods ar services bot o supoly solpr power
system. Furthermove, the octlvities perfarmed by the contractor under the
contract for goods do not have sibstantial service element in them for the
contract to quallly o5 g contract for hoth goods ond seriices, and hence, an
thiy growund alone; (f can be sald that the contract for goads i nat o works
ety

The AAR has ubserved that the contract s for supply of solar power
ganprating system and the supplier also has additianal responsibllity In respect of
execution and implementation of the projett. By relying on the judgement of tha
Hor'ble High Court in the case of National Organic Chemicals Industries Ltd. Vs
State of Maharashtra [2012, SCC Online Bom 2128: Lzuui 54 VST 271] the AAR has
held that & contract must be read #s.a whole and the contract will not become a
cantract for supply of equipments maraly by including certain clauses that say that
the supplier would supply only equipments:

In this regards, it i submitiéd that as is ciear fram the scope of the contract,
the underlying intention of the parfies Is to sagply SPGS, , and hence, should be
taxable at the rate of 5%, As mentioned abiave, the underdying activities like design,
engineering: commissioning gte are Integral for the contractor for providing SPGS
under the contract, and henge, such activities are not substantial enough to make
thi contract as & warks contract taxable at the rate of 18% '

The Solar power gen ing system i§ i hence, | t
[mmovable property to guslify as worky COnIracy
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2:3.

2.4,

2.5.

The Appellant subimits that firstly, un der thie contract for supply of 3GPS; the service
slement is 50 minimal that it canngt make thia contract 3 warks contract. However,
AAR in the Impugned Order has grossiy misinterpreted the facts and Appellant’s
submissions In the instant case and has passed an order on 3@ pre-meditated
sssumption that typlcally SPGS is.an \mimevable property and hence, contracts for
SPGS would qualify to be works contract.

The Appellant would, therefore, like to reiterate thar the SPGS, as proposed to be
supplied by the Appellant is not-an immovable property, and hence, cannot guallfy

s b works contract, Howeyer, interestingly, the AAR, hss held that merely because

the impugned agreement involves activities like angineering, design, procuremant
and commissloning of the SPGS, it Is a works gontract. The AAR has not elaborated as
to why PGS is-an immowable property and whether thi activities involved under the
cotract gualify to be works contract.

[t has been highlighted in vanous pronpuncements by the judicial suthorities that in
caces where an object is instailed/fastened to the fand for better/improved
ﬁFﬁ:I'ent:.' runming of the said object, and not for the benefit of land, such abject will
nat be considered as immovable property Further, it has heen held that if fixing ofa
plant to a foundation is only for providing stability ta the plant and where there is no
intention to make such plant permanent, the feundation provided would not change
the nature of the plant and make [t an immavable property.

in & Judgrment by the Hon'ble Supreme Court in the matter of Sirpur Paper
mills Ltd. v. Collector of Cantral Excise, Hyﬂ!fnhili (1998 1 SCC 400), wherein in
case of 2 paper making machine, it was held that metely berause the machinéry was
attached to the earth for operational efficiency, it does not sutomatically become an
immovable aroperty. If the appellant wanted to:sell such goods, It could always
remove it from the base and sell it Relevant extract from the judgment is
reproduced below for ease of reference:

‘s Tribunal held that the machine was ottached to eorth for operationai
efficiency. The whaole purpase bahind attoching the machine o @ concrele bose wog
to prevent wabbling of the aching ond fo $ecurs maximum gperotiona) efficiency
and also for safety. The Tribunpl further held that the paper nraking was solpable
and ohterved "if somebody to purchase, the whale machinery couid be dismantied
and s6id to him in parts”
In waw bf this finding of foct, it s Rt possible to hald that the migehinery assembled
andl erected by the dppelignt at its factory site was immovable groperty as-
something attachad to garth like o building or @ tree. The tribunal has pointed out

_ that it was for the operational fficiency of the machine thot (t wos pttached to

Ilfﬂrfﬂ, if the appellont wanted to sell the paper making machine it could olwmys

remove it from its bose and sell it
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i view of thar finding, we are unable to uphald the cantention of the appellant thar
the meching must be tregted o5.0 part of the immeavatile property af the company:
Just becquse o ptant and machinery are figed in the earth for better functioning, it

Haes not outamatically-becorme an immovable propery.”

Relving-on the aforedaid judgment, the Hon'tle Sapreme Courl, In the muatter
af Commissioner of Centrol Excise v. Solid ond Correct Engg Works & Ors. (2020
(175) ECR & [SC)), heid thot Asphalt Drum/Hor M Plonts were nat Immovobie
pmpr.n.'}' 5 the fiximg of the plants to.0 foundation woas meent anly to give stabillty to
the plont and keep its operatian wbration free. Further, it wos held that the setting
u,ﬁ af the plont itsell i pot intended to be permanent at @ given ploce; The plont can
ﬂg' mawed drd s yrdeed moved after the rood consfruction grregor propect for which
it i sof up s completed. Hence, the soid plonts were bheld to be movable, Relevant
extroct of the jadgement is regrovluced as under for ease of reference:

‘Applying the abave tests tg the case of hand, we have na difficulty in heiding that
the-mahufocture af the plants in guestian do hot constititd dnnssation henoe
cannat be termed ay immoveble property for the following reasons:
{i] The pionts i question Qre ot per e ImmoviTiie property.
(i} Sueh plents connat bé said fo be “attached to the earth " within the mesmng of
that Expression af defined in Sectign 3 of the Transfer af Progerty Act.
fil] The fixing of the plants to o foundotion s meant anly to give stablity to the
piant and keép (hs aperation wibration free
i) The setting up of the pﬂnnr.r’r"_f!ﬂj‘is nat intended Lo be permanent at @ given
,n:fcrcf The plant can be moved and is indeed moved afrar the racd construction ar
repair praject for which it Is set up s completed.”
in furtherance 1o the aforessid judgment; the Madras High Court in the case
of Board of Revenue, Chepauk, Madras v. K. Venkataswami Naldu (AIR 1955 Mad
BA0, 1955 Cril) 1369), hald that if somaething is tempoaranly embedded in the earth, it
canndl be termed as immovable property. The relevant extract of the judgement is
reproducied as under:
2 THe antwer to the guestion depends upon whether the squipment
of the fauting cinema would foll within the cotegory of immuveable 'property.,
We have nio hesitation in holding thot it does aat In the question referred to
us, the properties are descrived as collapsible and copable of belng remaoved.
in the very noture of things, properties df' thiat nature cannat be immoveabie
property, The expression "permanently fostened” occureing in the guestion s
o littte misleading.
Actuglly some of the mochinery er the poles of the tent moy be
iimbedded in the eorth, bat they are imbidded oaly tempdradly and rol
A permanently, If they were germanently ficed, the equipment would hat form
| port of @ touting cinema, "



2.5.

Further, it is warthwhile to note that the Madras High Court in the matter of
5¢l Velayuthaswamy Spinning Mills v. The inspector General of Registration and the
sub Repistrar {2013 (2) CTC 551 while deciding whether setting up of windmills can
b treated as movable property for the purpose of payment of stamp duty, held that
windmills were installed on the cemanted platform on the land for running of
windmills and not for the benefit of the land, and hence the same are to be
considerad as movable property. The Judgment was passed on the hasls af the
principle that if, In the nature of things, tha property 1= a mpvable property and for
its beneficial use or prjoyment, it 1 necessary to imbed it or fix It on earth though
permanently that is, when it {8 in use, It chould not be regarded as immovable
property for that reason.

Similar principles were also adopted (n the matter of Perumal Naicker v. T.
Ramaswami Kone and Anr. (AR 1969 Mad 346, whergin the Madras High Court,
while deciging whether the engine and pump set were an immovable property, held
that the attachment of the ofl argine 1o garth is for the beneficial enjoyment of the
angne itself, and hence, such an Buachment does not make the enging part of the
land and as immovable property. Refevant extracts of the judgment are reproduced
below for ease of reference

‘We. find ourselves In ogresment with the second port of these
sbservations, which is opposite to the lnstont case. In the cose biefare us, the
sttachment of the ail engine to earth, thaugh it is undoubtedly o fixture, is for
the bereficial anjoyment aof the engine itself and in arder to use the enging, it
hos' to be ottoched to the eorth and the attaphment lasts anly so long o3 the

E.r.‘.lgﬂnﬂ ts-used. When it is not-used, it can be detoched and 5f1|'fieﬂ to some’

other pioce. The attachrment, in such o case, does ner maoke the engine part &f

the land and o5 immovpble properiy

In view -of the aforesald judgments, i & cubmitted that even assuming:
without admitting that the contractor |5 resnonsible for sattirg up the solar power
plant, the same s commissioned and Installed only [or the beneficial enjoyment and
far the purpose of better functioning af the plant and are capable of being removed

and transferred from oni place to another, Hence, the fact that the plant is instailad

but not permanently atiached to the land means that the same is not an immovable
Property

Further, the iImpugned Order |5 nat in Hie with the MNRE Circular wide which it has
heen darified that structurale as such da not qualify as immidvable property and
hente are outside the domaln of works contract. Even though the term ‘structural
Waz not been defined under the Clrcular, a corollary tan be drawn that the
government acknowledges the fact that a certain level of construction related wark
i_!.-req ubred in setting Up of @ solar power plant, however, the same would not change
the nature of the tontract to qualify as ‘works contract’. Further, in the MNRE
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2.8

2.9.

Circular, it ‘hat alse been clarified that if the supplies under the contract can be
treated as ‘composite sugply' with supply af solar power generating systems as the
principal supply, then such suppliers may be eligible far 5% G5T rate as a whole
Retevant extracts from the MNRE Circular-are reproduced sbave in paragraph 13.10,
Hence; it is guite clear that the contract in question canstitutes to be 2 supply of
SPGS; a5 acknowledead and agreed by the AAR in itsorder as well, and hence, should
ke taxable st the rate of 536,
Rellance In this regard v also placed én the Chartered Engineer Certificate
(hereinafter roferred to as "CEC') which clearly states that the SPGS proposed to be
supplied by the Agpellant can be easily shilted from one place 10 another and it is
highly movable. - )
In this regard, the Appellant alsa submits, that the Central Board of Customs and
Excisy (hereinafter referred to as 'the CBEC), vide 378 Order No. K8/1/3002 — O
issued under F Mo, 158/26/99 — CX4 dated 15 January, 2007 (hereinafter referred to
as ‘the Circular'), isswed the Tollowing clarifications. with respect to plant and
rachinery assambied st siie:
‘] IFitemE assembled or érectéd at site and attached by foundation to-earth
cannot be dismantied without substantial damage to its components and
thus cannot be reassambled, then the ltems would not be considerad as
mavoable and will, therefore, not be excisable goods,

{wil If any gpods installed -at site (example paper making maching] ara
capable of baing sold or shifted as such after removal from the base and
without  dismanthng into its components/paris, the goods would be
considered to he movable and thus excisable; The mere fact that the goods,
though being capabile of being sold or shifted without dismantling are.
actually dismantled Into thair components) parts for #ase of transportation
ate., they will not cease to be dutiable morely bacause they are transported
In dismantied condition. ...'

4 conjoint reading of the above along with the judicial precedents. clearly
demonstrates that the tolar power plant once installed is cagable of being moved
from one place to another without substantial damage, therefore the solar power
plant cannot qualify a< an immovable property, and the Impugned AAR order should
e set aside an this_ﬁmuqﬂ alone.
it b6 Further submitted, that the A&R has not taken the aforesaid facty and judicial
precadents into consideration befdre passing ts arder and has grossly aered |n
holding the contract far supply of equipments for solar HOWET gené'min_g system a&
works contract based on the fallowing observations, amangst others:

My
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2.10.

4. The Intention of the buyer under the contract is to purchase the entire SPGS with

various companents and not anly the componants,

b, The respansibility of the suppller under the contract includes: design and
gngineering work even before the supply of equipments.

¢, The coptract also includes within iis scope implementation, operation, and
maintenance as well and hence cannot be said to be a contract for merely
equipments for supply of solar power gengrating system.

d. The contract would be said to be complete only after the solar power system is
put In place and not on successful delivery of the equipments. Further, the risk
and liabilities in relation to all equipments would remain with the supplier Ul
completion of the project. Thus; the contract is & contract for supply of goods as
well as services.

e The payment under the contract is finked 1o successTul ompletion of tha project
and not to supply of equipment.

in order 1o prove its case that SPGS is nat an immovable praperty, the
appellant would like to make a reference to the definition of ‘mmowvable property’.

immovable property is-defined in Section 3{26) of the Ganeral Clauses Act, 1837

(hisreinafter referred to as 'the General Clauses Act') as ‘immovable property shall

include land, benefits 1o arise out of land, and things atachad to the earth or

permanently fastened to anything attached 1o the earth.’

As submitted: above, varipus parts of solar power generating system is only
installed together to the grid sub-station &0 that the same is capable of functioning
25 a systém together. It i further submitted that though SPGS may be shifted from
ane place to another only in rare circumstances, the same is still capable of being
removed and hence cannot, by any streich of imagination, be sald to be an
immovable property,

The AAR In the Impugned order has falled to explain 54 to why the contract
entered Into by the Appellant for supply of SPGS would qualify to be an immovable
property’. On the contrary, the AAR has basefessly assumied that contracts in refation
to SPGS are commenly qualified as works contract.

In this regard, it is submitted that the Intentlon of the parties to the contract
is 1o procure SPGS and services like design and engineening work, implamentation,
operation and malntenance ard assantial for supplying the salar power system, The
contract for supply of 5PGS cannat be said ta be-3 works contract only tecause of the
fact that the supplier performs certain services to make the same “available 1o the
buyer,

i |5 further cubmited that the ABR has-wrangly relied on the judgement of the
Hon'bie Supreme Court in the case of T.T.G. Industries Vs. CCE, Raipur [{2004) 4 5CC
751] wherein hydraulic mudguns and tap hale drilling machines required for blast

Fs



furnace were held to be immavable property on the basis of the finding that the said
machine could not be shifted withsut fisst dismantling it and then re-srecting it
anather site. It was also bbrerved that even if the machings were attached to a
comcrete Dase Just to prevent wobbling of the machine, |t.'|.I.II:I|..I|ﬂ be classified as
immavable property.

In this regard, it i5 submitted that the AAR has grossly erred i relying on the
decision of TTG Industries as the facte of the r:_am'a are not applicable to our case The
level of construction work in case of TTG Is intense. The relevant extracts of the
Judgement which shows that the leve! of construction is intense is reproduced
balow:

9. their veply to the show caute, the resgpongents exploined the
procésses invoived, the manner in which the ehuipments were assembled and
efectid as also thelr-bpecifications v terms of volume and weight, It weas
explained thal the findtion of the driifing meching s 1o drill hale in the .ll:lfds;

il_' a{; fo_apoble the mg_r;fn ME'E.f ta flew sut of the blost furnace far

i1 lodie: s molten motos

g:'{ he bigst furnpeb, mg_m-e In the w.!mfmg_ﬁgmcehg; to be clared gg,,:
5Ff’d1i'l'ﬂli' special cloy. This functipn s performed by the mudgun which is
grovaht 1o ity position and locked gaainst the wall for exerting o force of 240
300 tons to fill up the hole in the firnace The blost furnace in which the
mputs ere {naded (s @ massive vessel of 1719 m' cubic metre capocity gnd the
size of It€ outer digmeter is 10.6 metres, and the helght 31.25 metres, Hot oif

or 1200 degrees certigrade i fod into the blast furnace at 'I-"EEQ_E levels to
meit the yow moterip) wlew ¢ ritect the shell aguinst heat, the

bigst furnoge is lined with refroctory rick of ong metre_thickness. Thus, the
drilling _machine has e deill g hole through ane metre thickness of the
refroctary brick lining. The drilting muochine as well o5 the mudqun are erected

COan aacribed oy th f housie el is im the nature

of aconcrete platform around the furnace. The cost house ffaar is at height of

25 - ohove. the grownd [éval. On thit platform concrete tion
intended for hausing drlling mockine phd mudgun are drecled. fhe cancrete
foundatign aﬂﬂl’,[ s § fgg: fehgh and g-_gruutrd fo edrth by concrete

founda - Firct - the fisie an the sald con

platfarm by mgﬁwﬂu he hase p_J'n-re i 80 mm -mild sheet of

about § feet dismetst it is weided to the columns which are similar to huge

eulars, This fabrication activity tokes ploce in the cost house floor ot 25 feet

abtve grayng fevel. Affer ing the colum se plate h be

N secured o the concrete platform, This is achieved by getting up & trofiey wipy
S with high besms i1 on inclined pesturs so that base slate could be mipved o
the concrete plotform and secured. The sane troliey helps in the movemant of




r11:

various components to their determingd pesition. The yorious components of

the mydqun and drliling mac ing are_maoLnt [BCE iece gn @ meral
froms, which k& weided 1o ferte. The &5 arg stored |

store-house oway from the blgst furmote gnd are brought. to_site and

physically lifted by o crane"gn;i landed gt the cost house fioar-25 feet high
negr the congrete plo e rifling maching gnd mudgun hos to be
grocted, The weight af the mudgun Js HEE.!DE]"E[E!!!N 19 roms and the weight
of the drilling machiite approximarely 11 tans, The volume of the mudgun is
L8 xd 5«1 metre ang that of the drilling maghing 4 X .5 % 1 matre Having
reqard to the volume and weight of these machines there is naothing ke
assembiing them ot ground level and then lifting them to a height of 25 feet
far taking to the cost house floar and then to the platform over which It'ls
mounted and erected. These mochines connot he fifted in on assembled
condition.”

From the abows, it ks apparently clear that the leve| of construction wirrk
invalved In the installation of hydraulic mudguns and tap hole drilling machines s
enormous and hence the machines were rightly held to be immovable property.
However, the Appeliant would |ike to draw the attention to the fact that the setting
up of solar power plant does not requirs this degree of construction work and @
perusal of the draft contratt would suffice ta prove that the activities undertaken
arider the contract are merely services in relation to supply of the goods: Further, In
(ha instant case, the contract is merely srterad into for supply of SPGS which cannot
be sald to be & works-contract by any stretch of imagination. Hence, the aforesaid
judgment reled upon by the AAR is completely out of place in the present set of
facts of the Appellant.

Further, the AAR has also ralicd on the judgement of the Bombay High Court In thie
case of M/s Bharti Alrtel Ld, Ve. The Commissioner of Central Exclse [2014 scC
onfine Bom 907 {2015) 77 VST 43d], wherein Base Trans ceceiver System
|hereinafter referred to as ‘the BTS') was held to be immovable on the graund that
the BTS systemis not marketable. It was absarvad that in case the BTS site hasto be

releeated, all the equipments: like B3, microwave equipment, batteries, control

panels, air conditioners, UPS, tower antennae etc, are réqulrtd to be dismantled into
individual components and then they can be moved from the existing site and
reassembled at e site It was held that the act of dismantiing the system from the
permanent site would render the goods non- marketable and hence the goods
cannot said to be immovable propaerty.

ity this regards, [t |5 submitted that the solar power generating system |5
¢apatile of being moved from one place to another without substantial damage and
hence cannot ssid to be immovable proparty, The fact that the solar power
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geparaling system is capable of being moved without substantial damage tan also
bz substantiated with tha help of the CEL. '

2.13. it Is further submitted that the AAR has relied on the udgement of the Hon'ble
S prnfne"ttw i, in the matter of Commissioner of Central Excise v. Solid and Correct
Engg Works & Ors.[{2010) 5 SCC 122} and ohaerved that the asphait drum/hot mik
plants were held to he'mnwhia praperty for the reason that the plant was: nat
intended {0 be permanent 3t a given place and the pianpt can ba moved and is indeed
migved -after the road construction or repair project for which it Is-set up is
complétad.

9,13, It is subimitted that the AAR hag ignored the fact that Asphalt Drum/Hotl Mik Plants
were held to be mavable property 35 Lhe"ﬁrlng of the pl:ri'ﬁty. to a foundation was
meant anly te givie stability to the plant and keep its operation vibration free and not
with tha intention of permanently aftixing IL10 the ground. In the instant case also,.
the salar power glant s fixed at the Site only for operational efficiency and not with
the Intentien of permanemtly affixing the plant to the earth, The AAR has
distinguished the aforesaid judgment on the Basis that the prant was indeed moved
aftgr tha road construction or tepair project far which it is st Lp - completed. in
this ragard, it is submitted that the Tact that something is capable of being moved
shaiis that it is mot immovable in nature. The fact whether it iz actually moved or
not. does not change the nature of the. property, and hence, the AAR hias
misinterpreted the judgment in the instant case,

Refiance In this regard can also be placed on the judgement of the Hon'ble
Supreme Caurt in the matter of Sirpur Paper pifls-Ltd {supra) whereln n case of a
paper making machine, it was hetd that merely because the machinery was attached
to the earth for operationol affitiancy, it doeg not-automatically become an
immovable property. If the appellant wanted 1o sell such goods, it could always
refave 1t from the base and sall it. Hence, in this crse as well, there was no
mbvement indeed, however, the machine was capable of being moved which was
encugh for the machine to not be classified as an immavable property, The AAR has
falled to apprediate the judicial pronountements melied upon by the Appellart and,
hence, the Impugned order should e sat asicle

in this regard, it s further submitted that the fact that somathing is capabile
of being moved shows that |t is not immovable in nature The fact whether it Is
actually moved or not, does not thange the nature af tha property, Further, the AAR
has wrangly concluded an the basis of rulings that the solar gower plant 18 an
immovable property since |t cannot be shifted without frst dismantling It and then
re:prEcting it at-another site. in this regard, the Appellant would like to-submil that
in fact, any eguipment which Is assembled and affied to the ground has to be

Sugismantled and thes re erected. However, this would not make the eqguipment
iminovahle. Tha test fo be applied s whether there I5 ‘substantial’ damage of loss 1o
thf pragerty in such process. if nat, the eguipment would still qualify #s mavable, as
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3.2

3.3

3.4.

3.5,

3.6

iv the casé in the Appeliant’s matier. Hence, the AAR has wrangly apphed the
arinciples settled by the Hon'ble Courts.

In view of the aforesald submissions, It 15 dlaar that In the present case, supply of
solar power plants cannot be <aid to be works cantract Hence, the same should be
vaxableai a composite supply af 5PGS at the rate of 5%, as also acknowledged by the
AAR in itsorder, This can be further substantated by the fact that there it 4 coeparate
contract. for supply of services, wherein construction related “sRrvices are
undartakan, and hence, the contract farsupply of 5PG5 should be taxable at the rate
of 5%,

Case 2 — Where other parts and QMMMMM

modules)
supply of EEMMﬂ solar power generating system should be taxable at
the rate of 5% as supply of parts of solar power |gﬂnm|!gg system

I certain cases, not all parts of solar power BEnerating system are supplied by the
contractory [as some parts may be procured separatelyl, For example, PY modules
may be procured by the Project Developer directly and only batance contract is
wwarded to the contractor for supply of remaining goods.

I such case, the parts suppfied should be eligible 19 roncessional rate of 5%
a5 the entry covers ‘Renewable energy devices apd parts for thetr manufacture

which means of 5PGS wauld atso qualify for concessignal rate of 5%
A 'part’ is essentially 2 cactlon, which, when tombined with ather sections; make up

a "wihiole system/ product’. In the case of equipment, various pars wotld combing
toy make up thewhole equipment, which has & specific funetion,

Compared to a 'part!, @n IcCessoary Iy essentially 2 piece which enhances the
tunctionality of squipment and adds to the function of the squipment. However,
pver without the accessory the agupment tan function on its owmn.

In the present case, it le not the case that all other goods/ equipment are ancillary
and the same are fequired aggantially for functioning af the soiar power plant ang
hanca, should form part of tha solar power gengrating systam

far the ahove, our understanding. is that supply of other parts (apart from solar
power generating sysLem} chould also constitute as supply of ‘parts of sglar power
generating syétem’ which should sttract concessional rate of 5% (provided they fall
within Chapter B4, 85 or 94). Hence, henefit should be available even if standalone
parts are supplied (and not supplied together with PV modules) as long &% tha same
gualifies as part of solar power generating sysiem falling under heading 84, 85 or94.

Refereace is made 10 the MHRE Circular as well wherein it has been suggested that
parts falling under Chapter 84, 85 or 44 and used In episs would artract 5%
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3.7,

concessional GHT rate. Relevant extract from the MNRE ‘Circular has been
reprodiced below:

5% concessionial rate has been preseribed far the specified renewahle
energy devicesand parts for thelr manufscture, falling under Chapters 84, A5
or 94, Hence the gones falling unde Chapters 82, 85 or 94 and supplied for
the manufacture of Solar Power Generating System would attract 5%
concessional G5T rate, . '

Reference is also made to the erstwhile excise law, wherein varlgus Judgments haveo
been pronounced in case of wind eperated electricity generators whers [t had besn
held that specific goods supplied for such generators would also bé ehigible for the
exemphions extendsd ta the generators as 'wind oporated electricity generator’

In Geminl Instratech Pvi. Ltd, Ve. Commissioner of Cantral Exclse, Nashik [2014
|300) ELT 446 (Tri. - Mum)) the issue involved wis whether doors specifically
designad 10 be used with tower an which wind operated electricity generators
arg instzlled be eligible for benefit of notification which provides exemption from
payment of excise duty to wind operated electricity generators and: its
companents and parts thereof, It was held that such doors woold 2ko e aligible
for the exemgtion. This was also ratified by the Supreme Court [2015 (315) ELT
AB2 (5C))

In Elecon Engineering Co. Ltd. Vs. Commissioner.of Customs [1998 (103) ELT 395
(Tri)] the lssie involved In the case was whether power catiles, earthing cabiles,
wind farmer comiputer will be eligible for benefit of sxemption undear Notification
No. B4/84 - Cus. The Tribunal held that power cables and controt cables together
form part of inslde cabling of wind turbine contraller. Since; control cables are
eligible for exemption, the benefit of exemption has to be extended o power
cables atso

In Pushpam Forging Vs. CCE, Raigad [2006 (193) ELT 334 (Tri. - Mumbai)], the
Tribunal held that flanges are parts of windmill tnwer which |8 inturm & part of
Wind Operated Eléctricty Generators, Once FOWET i5 a-::r!ptud and hled to be 3
part of WGEG, flanges of the rower will be 3 part of the whole Wind Opérated
Elettricity Geneiator

In CCE Vs. Megatech Contral Put, Ltd. [2002 (145) ELT 379 (Tri. - Chennai)], the
Tribunal held-that control panels are part of wind operated electricity generators
and ars meant specifically for wind mill and will be eligibie for benefit

Vide Circular No. 1005/15/2015 - CX dated October 20, 2015, the CBEC had claritied
that tower, nacelle, rotor, wind turbing controller, nacelle contraller snd control
tables will be treated as parts/components af wind operated afectricity generators
and will be EIIEﬂ:JE for exermption.

In tl.-gan:l' o the above, though there hat hot been any judgment with respect tp
companents of solar powet glants, on similar lines of the precedenis: discussed
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339.

above far wind power, the compenents of solar power generating system should
zten be cova red under concessional rate of 5% under GST

the Appellant further submits shat in terms of Note 2 of Section XV of the Customs
Taritf (hereinafter referred to as mote 2'), parts which are suitable for use solely
with '@ particular machine, will be classified with the machine of that kind, The
celoyant extract of Note 2 ks reproduced as under far eate of reference:

*3 Subject to Note 1t this Section, pote 1 to Chapter B4 and 1o Note
1 to Chapter 85, parts of machines (not being parts of the articles of heading
g484, B544, BSAE or 8547) are Lo be classified aceording to the following
rules:

(b} other parts, if sultable foruse <otely or principaily with a particular
kind of machine, or with a number of machines af tha same heading
lincluding a machine of heading 4478 or 8542 are to be classified with the:
miachines of that kind or in heading g409, 8431, 8448, 8AG6, 8473, 8503,
8522, ;lEl'LI or 8538 as appropriate; However, parts which are equally suitakle
for use principally with the goods of heading 8517 and 8525 1o A528 are to be
classified In heading 8517;

The Appellant further places reliance on the judgement of the Hon'ble Supreme
Court'in the case of h-a-':lhrpu: industries Ltd, vs Collector of Customs {Appeals)
{1995 (56) ECR 646 (5C]] wherein grante press rall was classified along with paper
making machines-as it was used primarily with that machine in accordance with Ruke
1, Z{a), (b} and {c) of Caction ¥V, The relevant para af the |udgemant is reproduced
as under: .

13 . Coming 1o Rule [a) of Note 2 to Sectian ¥Vl which & @iso
excerptad by us already goods of a kind described In any of thie Headings of
Chapters 84 and 85 (other than Heading Ms. B4 65 and §5.28) are in all cases
to b classified in thesr respective Headings. Then coming to Rule {b) of Note
3 1 Section XV1; which is also excerpted by us aiready other part of goods of
a kind describied in-ameunt of the Headings of Chapter 84, if sultable for use
solely or principally with-a particular kind of maching |described in Chapter
84) is required to be tlassified with machine of that kird mentioned in
Chapter B4, Theretare, what Kis now 1o be examined 15, when teading No.
B4.31 describes the goods (article) classified thergunger a5 machinary far
making or finishing cellulosic pulp, paper or paper-board” whether the goods
or srticle "Granite Press Hall", which s held by CEGAT itsalf, to be a part ot
component of paper making matchinery does warrant its classification
thersunder. In our view, when Note & to Section XV | requires classification of
parts of machines to g made according 1o rules 3. iven thereunder and wheén
flule la) thereunder raguires goods (part of maching) of a kind described n
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3.10.

any of the Headings of Chapters 84 and 85 (other than Nos 8465 and 85 28]
undet raspoctive Headings, every machinery for making or finishing cellulasic
pilp, gaper or paper-bosrd, reguires to be classified under Heading 84.31
Theré coming to  "Granite: Press Rolll the importied article dnder

consideration, being a pdrt of machide of goods v Machinery for making or
ﬂnlshln.ﬂ pollulasi puln AT o paper hmrd wh|rh i% sulta-hle f-nr HRE miEJv

the machine described in the Hea-l:llnﬁﬂﬂ- 31, as required by Aule (h) to Note 2

of Section XY] , (nasmuch a5, Granite Fress Roll is described by CEGAT itself a3

par‘t of mﬂl;h.lnﬁl ::l-l' paper rnak:ng machinary. Therq!n_reJ Granite Preas Aoll’

@-au:ﬁng B84.31, us hem iy the Enrlgr_{nr [Appealz). Thus, when clasl.lflcatmn of

imported article-the Granite Press Rall-ought ta have been made under tariff
itgm Mo 34.31 of Chapter 84, a5 bheld by os, CEGAT has gane wholly wrang
n classifying that article undeér fmport 1l tem No. 63.01/16{1) of the 1
Schedule to the Customs Tarlff Act, 1975, particularly when that article could
not have been regarded &s an article of stane, a5 such, to become an
exceptod tem unde Note 2 to Section XV read with Note 1{a) to Chapter 84,
warranting ite classification under Heading in Chapter 68 and according to
rules governing-classification of materials or substances or their parts.

"14. Since 'Granite Press Roll' 15 snimported article, which is classified
by w5 a5 Tariff item 84.31 of the 1st Schedule to the Customs Taridf Act, 1975
s itstood prigr to ity amendment on 28 21986, the Import duty payable
therron is anby 40% 24 provided thersunder.”

Further, reliance s placed on the decision of the High Court'of Bambay in the
ease af Sealol Hindustan Limited vs. Union of India [1988 (17) ECR 186
(Bombay)] wherein mechanical seals specifically designed for centrifugal
pumps or campressors were classiied in the heading of the centrifugal
pumps by virtus-of Nate Z(b) of Section XVI The relevant para of the
|udgement is réproduced as under:

'6. Machanical seals which aré spedifically designed by the getitioners
fou gun:rd‘ugrﬂ PUMDs Or COMONessors aﬂmj_uﬂ_gﬂluaﬂm,ﬂ
pumps or compressors fail by virtue of Note : J{b} under the Heading sg_tgg 1)
ar B4 11{1}. They dre parts wsed in !ﬂu‘.’l‘l plmps oF compressors

From the aforesald judgements, it can be [nferred that parts of a machine which are
specifically used n the particular maching are classified under the same tardf
heading as that of the machine: In view of the ahove, the Appellant submits that the
parts of solar power generating system can be used galy in setting up of salar power
gEnerating systeém, thuas the samé should be classified as SPGS itself,
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3.11.

3.1,

4,
4.1.

4.3.

4.4,

-

it i subenitted that generation of power by way of solar energy & one of the key
promoters for the Government's aspiration of Make in india’. The Government has
set target of 175 GW of renewable power by 2022 which includes 100 GW of solar
power. Par “Make In India" website set up by the Government of India, India’s
annwal solar installations would grow four times by 2017. i the goods supplied
under the contract for canstruction of salar power plants is taxed at separate rates
apolicable on the individuzl gobds, it would lead to higher tax burden on the
developer of the solar powar plants. Pleass finte that since electricity has besn
axampited from GST, GST payable on the nput side would burden the developer and
hence, wodld prove detrimental to the growth of salar power generating plants in
the country. Accordingly, concessional rate of 5% should also be available to parts of
solar power ge ngra_tl-nﬁ system supplied on standalone baws.

Basis the understanding, 1t can be deduced that the compangnts which are essential
for setting up of the solar power plant togsther will qualify as parts of solar power
generating system {falling under Chapter 84,85 or 94] and hence, should be elipible
for concessional rate of 5%. .

whether benafit would also be avajlable to sub-contractor

in certaln cases, the turnkey contraciar angages varlous sub-contractors
(manufacturers! supplies/ sub-contractors) who further sapply the goods to such
rontractor oF engage in provisioning of certain portian of tha turnkey contract.
Further, there may be cases wherein the Developer divides the contraet betweesn
two separate Contracts of construction of salar power generation s.n.h:tem.'
Notification fo. 1/2017-Integrated Tax {Rate), which provides concassional rate on
solar power generating system does not specify the persans who would be eligible
for concessional rate of 5% e, developer, contractor or manufacturer/ supphar/
sub-contractor.

Sinca the concessional rate of 5% s provided to renswable energy products an
parts thereof, the same should be applicable to sl suppliers providing such products
a4 laiig as it can be established (through certification or otherwlse) that these are to
ke used in solar power generation system. This would also be in line with practice
under erstwhila excise law whersin henefit was extended to sub-contractors also
through MNRE certification.

In viaw of the aforesaid, it is humbly submitted that the impugned Order passed by
the Advance Ruling Autharity Is based on Erroneous réasaning, misinterpretation of
the facts and hence is incorrect and bad in law.

Case 3 ~where only services are supplied

“Taxabllity of contract for services

A separate contract s awarded o the contractor for provisien of sanaces which
consists of the foliowing:
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& Construction-of compiete buildings including control ooms and inverter rooms
raads and drainage system, boundary walls! fencing, bore walls

o Al eivil ane foundation warks for switchyard, salar plent and all other equipment

o Site enabiling facllitiey

o Leveling and grading

o Erection;, commisiloning and tésting for sclar modules, maunting structures,
power transformers, vedters, SCADRA, complete switchysrd, inverter
transformars, connectors; aarthing lines etc.

Per clause 31 of the contract for supply of !.Er'.r_l_ées,_ scape of supplies
includes:

“The Eun'h‘ar.ﬁr-agr&m; that 1tshall, sither on its own or, through one af more
Subcontractors including Prime Subcontractor as may be appointed in
accordance with this Cause 3.1, perform the entire Works, as per the
Specification Manual and in accordance with the terms of this Agreement, to
the satisfaction of thie Owner. 1t is further clarified that the Qwner will have 2
right to accept orf reject @ Afliliates of Subcontractor at ity distretion and
Cwner's decision in this regards would be binding on tha Contractor,
provided such acceptance shall not be upreasenable withheld '

in terms of Schedule 11 of the agreement, the scope of work includes design,
engineering and studies, transportation. unloading, storage and site handling:
installation and commissioning of equigments and material services. It lurther
includes erection, testing and commissioping of solar power projects, erection
testing and commissioning of solar modules, moduke mounting structures eic

Under G5T, service has heen defined as anything ather than goods and the
general rate of services s 18%. The Appellant in this regards submite that such
contract is @ separate contract for services itsell and hence has to be taxed oh
independent basis. In our understanding, the same should be analysed independent
of comtract for goods; and only the contract for services should be taxed as pure
service gereement and be categorized as warks contract liable to tax at'the rate of

18%:

Hente, In view of the sforesald cubmissions, the Appeliant would llke to réiterate.
that the AAR, in its order, has agreed to the poirt of the Appellant and has acknowledged
that the contract In question are for supply of SPGS a5 a whole. However, the AAR has
ihcorrectly assumed that the contracts whichare in relation to supply of SPGS are gensrally
in the nature of immouable proparty, and hencé are works codiract

In this relation, the Appellant would like to submit that as per the detallad
submissions made by the Appellant sbove; the contract is for supply of SPGS which &
movable In nature and hence, cannot gualify as immovable property, The said submission
has aica boan made ¢hear by the authorities through the BMNRE Circular (sttached as
Anpskure !'.5]" wherein It has been categorically stated that “structural’ assuch underSPG5
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contracts do not qualify as immovabie property, which means that supply of SPGS5 is not
worke contract Further, it has been stated thereln that contracts for contract for SPGS can
qualify as campasite supplies, wherein principal supply would be of SPGS, which s taxable
at the rate of 5% The Appellant would like to reiterate that this fact has been compietely
ignored by the AAR, in addition to the various Judiclal precedents referred 1o by the
tppeliant in its Advance Ruling Application, which hazs alse been ignored by the AAR in its
arder. In furtherance, the CEC {certificate by charted engineer| also states that SPGS can be
paslly shifted from one location to another, which goes 1o provie that-a contract for supply of
SPGS s nota works contraet, The CEC Is also not considered by the AAR N its-order.

Hence, the Agpellamt would ke 1o piead that the contract for supply of SPGS, a%
rightly held by the AAR in |ts order, is a contract for supply of SPGS as & whaole, and hence,
should be taxable at the rate of 5%, The AAR's findings that the contract for SPGS |5 an
immavable property, and hence, gualifies as works contract taxable ar the r:lfﬂ of 18% is
without any substance and is bad In law, snd hence, the Impugned order shouid be set
askde.

in additicn, the Appellant would like to reiterate that as submitted above, parts used
far setting up of SPGS should also be alighhle for eoncessidnal rate of tax (if in heading B4, 85
and 34) and tha said benefit should be available to Sub-contractors as wail.

further, the contract for supply of services, | an independent contract for pure
services, whersin the contractor is required 1o undertake serviced such as instaliation, civil
works related activities etc, Hence, the said contract should be read and considered
independent of the contract for supply of 5PGS, and should be takable at the fate of 18%

ADDITIONAL SUBMISSIONS
B. At the suteat, reference requires to be made to the charging provision under the
Central Goods and Services Tax Act, 2017 ["OGST Act”), vir- Section 9
g, (1) Subject to the provisians of sub-section [2), there sholl be levled o
tax colled the central goods and services tay on ofl Intro-State suppliss of poods
or services or both, except on the supply of oicoholic Hguor for humon
consumption, on the value determined under section 15 and of Suchi rotes, not
‘exceeding twenty per cent, os may be notified by the Govemment an the
recommendations of the Council and coliected in such manner as may be
preseribed and shall be pold by the taxoble person.
' As per the charging provision, there are five sssential Ingredients which reguire to be
satiefiod in order tao give rise 1o 2 liability to pay G5T;
{al Supply of goods or services or both)
Ib) At such rates... as may be natified by the Governiment,
¢} Onthevalue determined under section 15
1‘-.5111] and coftected insuch manner-as may be prescribed;
{5} And shall be paid by the taxable person,
8. 11&;71 scope &f “supply” 15 'set out at Section 7 of the UG5T Act, which reads as under:
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7. 11} Far the purposes of this Act, the expression ' 5uppl1,f' mcludeas—
(a} ali forms of supply of goods oroservices or both such as sale, transfer,

hartar, xchange, Heence, rental, lease o dispesal made or agreed 10 ba made

fora consideration by @ person [n thie course or furtherance of business;

|d} the activities to be treated as supply of goodd or supply of services as-

referred to in Schedule it
g, F on

o The concept of “supply” under Section 7(1){a) takws In supply of goods for &

consideration; or-a supply of services for 3 consldaration

e Spparately, as per Sectian 7{1){dh Schedule il to the CEST Act determines which
activities as 3 supply of goods or 3 supply of sennces. Amongst the-activities st
out at Scheduia || Is 2 composite su poly of "works contract”, which i1s treated as

2 supply of service, Tha relevant-entry is extracted below!
g site

The following. rgm:g_'us_itre supplies shall be treated as a supply of services,

namehy;—
{a} works contract as defined in clause [119) pf sectian 2 and

i In terms of the applicable rates of GST, the rates for goods are prescribed vide

Notification No. 1/2017:Central Tax (Rate] dated 28.06, 2017 |“Notification 1/2017",

while the rates for services ars prescribed vide Motification Na. 11/2017-Central Tax
.{F:am] dated 28.06.2017 |"Notification 11/2017"). The said entries are extracted

balow for ease of refgr_tn-:e:

Goods: o= -
SlNo. | Chapter [ Description of goods
Heading /
Subheading/
Tarlfitem
234, 84, B5 or 94 Fallowing renewable energy devicas B parts. for |

| their manufacture

{a) Bin-gas plaht

(b} Solat power based devices

(c) Solar power generating systam

Generator [WOEG)
(&) Waste to energy plants / devices
' (f] Solar lantern / solar lamp
(g} Dcean waves/tidal waves eniergy
\ devices/plants
! {H} Photo voltalc cels; whether or not

|d) Wine mills, Wind Dperated Electricity |




aszembled in modules or made up Into

. panels
Servicps:
' Chapter, Deseription of Serviee Rate Condition
Sl | Section  or {per
No. | Heading cent.}
Heading 9954 | (il composite sopoly of works -3
{Construction | contract as defined In clause 115 of
services) section 2 of Central Goods and I
Services Tax Act, 2017,
{xil) Construction services other than | 8
{0, G Fi, (e, fd, (A, i), [wiit], [1=],
{xland (xi} abowve.

11. Spction 8 of the CGST Act then preteribes the tax liability in case of Inter alia-a

12.

“compuosite supply”; as follows:

4, The tox lihility on o composite or a mived supply shall be determineda
in the fallowing manner, namely. —

{a) o composite supply comprising o of mere supplies, one of which Is
& principal supply, shall be treated os o supply of such principat supply; and

Relavant to the present miatter, the definitions af the terms “compaosite supphy™,
“nrfricipal Supply”, "goods”, "sarvices” and “works contract” under Section 2 of the
CGST Act, are alsg set out below:

(30} “composite supphy” meons o Supply made by o texoble person o
recipient cansisting of two or mors taxable supplies of goods or sefvices ar both,
or any combination thergof, which are naturally bundied ond supplied in
comjunction with each other in the ardinary course af business, ane of which 1% d
principal sEpoly

(80} “principal supply’ means the supply of goods or services which
constitutes the predominant elament of 2 composite-supply 2nd to which any
ather supply forming part of that compasite supply is ancillary

[52) "gobds” means every kind of movable property other than maney
and spcurities But includes actipnable claim, growing erops, grass and things
attached to or forming part of the |and which are agreed 1o be severed before
supply or under acantract of supply

(107] “services” means anything other than goods, money and securities

but includes activities relating to the use of money or Its conversion by cash or

Iw any othir mode, from ana form, currency or denomination, ta another form,
Furrencv or denomination far which & separate consideration s charged
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|119) "works contract” meant 3 cantract for bullding, constrnction,
Fabrication, completion, erection, instaliatian, fitting out, Improvement,
modification, repair, maintenance, rengvation, alteration or commissioning of
any immovable property wherein transfer of property In goods (whether as
goodys orin same other form) is involved in the execution of such contract

it % aldp important to note that Secticn 4, which o the definition. section,
commences with the wards “pnless the contéxt athiErwise reguires’, Accordingly, @
particulat context may alter the definizion of any particular term under Section 3.

The present case involves twe separate supplies which are distinetly liable to tax:

in terms of the aforesaid scheme of provisions under the GST law, two separata
transactions -of supply for separste consideration would fall under S-E_l:uun.?il]-[a].
<iid siiffet twa distingt levies of GST on the respective conslderation for each supply,
at the rates prescribad for goods) services by way of notification. In the present case,
under Section 7(1)a), the Supply Agreement vould be taxed qua the gonsideration
mentioned thersin, a5 a<upply of goods at the rate of 5% under Notification 12017
The Services Agrsement would be taxad as a supply qisa the consideration
mentioned therein as a supply of services at the rate of 18% under Notificabon
112017,

Furthermore, in terms u:uf the sertled prm::plt‘s for interpretation of contracty, the
Hon'ble Sugreme Coprt had held tims anit #gain that the Department canpot
guestion the commercial wisdom of the parties entering Into an agresment. and
must procesd on the basis that what s stated in the contract reflects the troe nature
of the intent and transactions. It is therefore impermissible for the tax atthorities 1o
go bahing the language of the contract ar-acl contrary 1t Relance in this regard is
placed an the below decisions

Union of India v. Mahindra and Mahindro [1995 (78] E.L.T. 481 (5. c.)]

The colloharation agreement fnrerdd' Into between the parties tIr:ar
ghd It-if not open 1o the "E"uﬂr.u.rl.' to constrye It d-[ﬁrn‘.'-’rﬂ‘n“.llh-' by, reading fnrn It
somathing which is not there,”

Mirah Exparts Pvt. Ltd, vs Collector of Customs {1938 (98) E.LT. 3
(s.c.)

" 'ﬂr.-ﬂnaﬂ.ly the Court chould procedd on the basis that the apporent
tenpr gf the agreements refléct the reql state of affoird” and whol s o be
examined is “whether the revenue hos succeeded (n showing that the appaient
s pet the real and that the grice shown in the invoites doos Aot reflect the true

sl priee” [See: Union of Ingia v, Mahingro & Nahindra, fsupra), ot P 487"
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7.

In wview of the aforessid, in the present facts, tha lewy of GST is crystatlized under
section § read with ‘Section 7{1l{a]. There i§ therefore, no quéstion of taking
recourse githier to Schedule Il of to Section 8 of the CGST Act in order 16 determing
takability. The Supply Agreement is consequently taxable at 5% and tho Services
Agreemeznt at 18%,

Withaout prejudice to the foregoing, to the extent that Section 8 dealing with
composite supply Is zpplicable, there can 3t best be said to be two separate
Eﬂmpﬂﬁiie.ﬂlppllﬁ, Wiz,

* Acompasite supply of goods and services under the Supply Agreement. with the
principal supply dlearly being thie supply of goods, ie, the PV modulé and other
parts/ components to set up the SPRS. Tha said Agreement would therefore be
taxed at 5%, per the rate for SPGS under Natification 1/ 2017.

» A composite supply of goods and services bnder the Services Agreement, with
the principal supply clearly being the supply of services in the form of erection,
commissioning and installation of the SPGS. The said Agresment would
therefore be taxed at 18% per the rate under Notification 11/2017 for
eonstruction services (which includes installation services)

Fundamental interpretational error in the Impugned Order:

In the present case; the: impugned Order instead seeks ta combine both the Supply
Agreament and the Services agreement on the basis that both commonly address
the setting up of 3 solar power plant, but have been executed by dewising two
agreements (refer Pg. 74 of the Appeal memo). The Impugned Order then proceeds
to hold that:

* The two agreemarty, read together, constitute a "worke contract” which ks
taxable at the rate of 18%, as the liability of the contractor does not end with
the procurement of materials but estends till the successful testing and
rommissioning of the system (refer Pg. 63 of the Appeal Mema).

= The requirement that a warks contracts must be for “immovable property” is
met, as the sofar power plant could not he shifted without first dismantling it
and the re-erecting it at another site {rafer Pg. 76 of the Appoal Mema].

* Once it has been deteérmined that the transaction is a "works contract”, there is
no need to enter into-any discussion” #5 to the transactions Involving 2
“composite supply” (refer Pg. 74 of the Appeal Mema),

It 15 submitted that the aforecaid findings under the Impugned Order are completely
unsustainabite and bad in law, as the same complately misread the provisions of: {i)
Sthedule |l to the CGST Act pertaining to “works: contraet™: and (i) the rate
prescription for "works contract” under Notification 11/2017. Both a5 per Schedula |
anid Natification 11/2017, the contract in qiiestion miust first be a compasite cantract

-and than it is 1o be determined whether it is 2 “werks contract” or not. Hence, the

amr’afviate sequence would be:

]
i
o



Q.

21

3

il Whether the contract is o compasite contract or not?

g} IFyes o fa), whether the contract is 2 “works contract” ar not,

[} Wyes ta b), then to the contract be taxed as a service,
if anuwir 16 [3) 15 "na”, there is no guestion of treating the transactions ag a “works.
rontract” and consequently tasing as & sarvice, In this regard, the chservation in the
Impugned Order (that once it has been determined that the transaction is a 'warks
pontract”, there 15 no nesd 10 entér intg any discussion as to the Transactions
involving a “composite slp aly"l, is ;raten’rl'u' tuntmdu:mr-,-
in the present facts, the agreements are separale supplies of goody and services
under Section 7(1){a), and cannot be said to be a composite supply {as there |5 no
supply which comsists of two ar more elementsof ponds or services), There ls no
legal basiy to go behind the sgreements and treat them. as one, especizlly since the
pattern of separate agreement for goodsand services has subsisted sinca 2007, The

%aid toftract structure |s therefore a reflection of the true commercial ntent of

parties, and s in no manner a creation/ device timed with the intreduction of GST
As por the settled law, there is nb question of seeking to override the structure of
the contracts and intent of parties, and the agreaments must bie read as they have
been sxecuted by the parties {viz. as separate agreements lor separate supplies with
distinct consideration). In this background, there gan be no question of treating the
supplies asa “works contract”
View taken in the Impugned Order frustrates the [ntent of the Legislature and
the e f oliose:

Without projudice to the foregalng: it s submitted that under Section 9{1), the
Em.lernmunt 15 ehabléd to ssue notifications prescribing the rate gqua "goods”,
“soryices” or "bath". In the pretent case, a8 per 5. Mo 234 of Notification 1/2017,
the Government has chosen to tax salar products in 3 garticular manner:

Solar power generating system all at 5%
Photo veltaic cells

Horiee, the clear legislative intent is that at all levels, from part 1o system, G651 will be
payable at 5%, In fact; the effective rate for such contracts even prior 1o G5T was
approx. 3%, and an application of tha "equivalence grinciple” also affiems that the
intent of the Government was nevar to tax the entirety of the goods and SErvices in
relation 10 setting up an SPGS at & significantly higher rate of 18%.
Furthermore, 5Ma. 234 covers a solar power penerating "system”, when it is well
known that:

» A “systam’ would cover supply of goods and services necessary to create it

» A "system” could be movable or immovable,

Crevices and parts }
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In this regiard, the word “syktem”™ (which is undefined under G5T) is 1o be understood
as follows.
¢ Ordrance Factnn,.' vs, CLE, Nagpur [2013 (295) ELT 600 (Tri-Mum)|
A5 per the Oxford Dictionary (Tenth En‘lnun} the definitian of the
rerm system’ is "a compléx whole, 3 set of things working together as a-
rmechaniem or interconnecting network”. Similarly, the system is defined in
Chambers 20th Century Dictionary & “anything formed of parts placed
together or adjusted into a regutar and connected whoie”.
s P Ramanatha Ajyar's Advance Law Lexican (5" Edition)
“System” means a set of inter-related or interacting elements
In terms of the aforesaid, given that 5 No. '13?1 refers to the fully iIntercannacted
SPGS, the said entry refers to all of the Fir‘t‘:':.l" components as well as the necessary
sprvices to achieve such interconnection.
Accardingly, the clear intention of the Legislature is that the “system” must be taxed
at an aggregated level in whatever form it is, as a “system”, where all the value
eleménts which comprise the "system” must be taxed at 5%. It is well séttied that in
Interprieting and applying & statute, no position can be adopted which would
frustrate the intent of the Legislature or defeat the object and purpose for which the
provision was enacted, and a purposive iﬁﬁrﬁmﬁthn must be adopted |Coastal
Paper Ltd. vs, CCE, Vishakapatnam [2015 {322) ELT 153 (5€)|; Com missioner of Trade
Tax, UP ys Varun Beverages Ltd. [2011 {267 ELT 147 (SC)|; South Eastern Coalfields
Ltd. vs. CCESLC, M.P[2006(200) ELT 357 (SCI1L
Even though Netification 1/2017 is qua “goods”, relevant to the entry for "system”,
and likewise for other spacified items at 5. No. 234 [such as plants, wind mills etc.),
the term "goods” in the context of its use under this eéntry of the Notification will
have to he interpreted consistent with the coverage specified by the notification.

Therefore, qua & supply of 3 "system”, whether under one contract or more,
irrespective of the form |n which the “system” is, the fevy of GST must be at E_E:I'u.

The trnurprétatbun adopted by the Impugned Drder, that all tontracts for supply and

sarvicas qua SPGS must be treated as a “works contract” and taxed at 18% on the full
value, will render the taxing entry of SPGS whaolly otioss/ nugatary. As per the settled
law,-any such interpretation i8'ahedys to be avaided (Oswal Agro Mills Lid, wa CCE
[1993 [56]) ELT 37 |SC)]; Akbar Badruddin Jiwani vs. CC [1990 {47} ELT 161 {5C)])
I the present case, the clear intent of the Legisiature/Government Is 1o tax SPGS a1
5%, being a source of renewable energy, Accordingly, no such Interpretation can be
adopted which would defeat this intentian and place sll 5PGS contracts under the
18% rate bracket. Howeuer, the view taken in the Impugned Qrder will ensure that
the intent of the Government to tax the solar power generating system at 5% js
bypassed, and that the said system suffers tax at 18%, contrary to the clearly stated
and manifésted inténtion of the Gavernment.

Fimi ha lm od Order that the SPGES s “Immovable propart
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erronegws and unsustainable;
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The Impugned Order procesds on the basis that the 5PGS is an “immaovable

property”. The said findings are unsustainablein view of:

[f)

i

(k)

The certificate provided by the expert {i.e. gualified Chartered Engineer) which
clearly states that the SPGS is "highly moveable” as i1 is capable of being
dismantied and re-assembled at another location (refer Pg. 157 of the Appés
Memo). The said 2xpert evidence has not been controverted in any manner,
the expert has not been cross-examined and no contrary evidence has been
brought on recard.as well, It is well settled that expert evidence can only be
cauntered with expert evidence and a judicial/ quasi-judicial authority cannol
qubstitute his own views for that of the expert (Inter Continental {india) v
Union of India |2003 (154) ELT 37 (Guj}] matntained in Union of India w5, Inter
Continental [India) [2008 (228) ELT 16 (5{)]; Abraham J. Thakaran vs. LCE,
Cochin [2007 (210) ELT 112 {Tri-Bang)] upheld in CCE vs. Innovative Foods Lid.
| 2015 [236) ELT 20{5C)}). Accordingly, the view of the expert on the mavability
of the 3PGS ought to have been acceptid
The Ministry of New and Renewable Energy (MNRE], which is the parent
Ministry for solar projects. has also clarified, vide Ne, J83/11/2017-GRI0
SOLAR dated 03.08.2018 (refer Pg 124 of the Appeal Memo), that the
structurals in relation to 5PGS are not in the nature of "immaovable property”
Baing the: poverning Mimistry gus salar projects, and having the relevant
pypertise on the subjact matter, due credence ought to have heen given to the
said clarification, \nstead of adopting a divergent view de hors any technicat
understanding of the SG% In the Impugned Drder,
A per the settled |aw in terms of a long line of judgements of the Hon'ble
Supreme Court, the relevant test for determining whether a given item is
movable or immovabla is whether the affixation of the same lc for the
purposes of the beneficial enjoyment of the maovable Item (ie. to ensure full
functionality of the movable item by providing structural support, ensuring it 14
wobble-fres e} or for the beneficial enjoyment ol the immovable progery
li:. construction of a building/ structure to enjoy and utilize the land) in
particular, it has biean held that whire the item can be dismantled and erected
at another location without destroying or damaging the item, the sald Hem
would be movable and not Immovable. Sellance in this regard is placed on the
following:

» Sirpor Paper Mills vs: CCE, Hyderabad [1998 (1) 3CC 400]

s CCE vs. Solid ant Correct Engg Works & Ors; 2010 {175) ECRE (SCH

# Board of Revenue, Chepauk, Madras vs. K, Venkataswam| Maidu [AIR 1955

Mad 6201 .
» 5n Velayuthaswamy Spinning Mills vs. The Inspector General of
Registration and the Sub Registrar 2013 (2) ETC 551]
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(o)
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* Perumal Maicker vs. T Ramaswarmi Kane and Anr. [AIR 1969 Mad 345

s CBEC Circudar No. 58/1/2002-CX dated 15.01.20072
IUis submitted that the fast judgment in the afaresaid line of decisions on the
wsue, which prescribed the overarching tests for determining whether an item
s movable or immovable, is the judgment in Solid and Correct Engineering
{supra). It i this judgment which requires to be followed and applied, as
opposed to the strong rellance placed by the Impugned Order in TTG Industries
Ltd. vs, CCF, Jaipur [2004 (167) ELT 501 (5C)] where'a conelusion was resched
that hydraulic mudguns were immovable based on the specific processes
imvalved and the manmer in which the equipments were asssernbled and
erected. In fact, the decision in Solid and Correct (supra), white laving down the
definitive tests on this mavability/ Immaovability, has also distingulshed the
decision in TTG Industries (supraj a1 paragraph 32 on this factual basis,
Iry this regard, it s also submitted that the various precedent: have not laid
down @ requirement that the item must be capable of being moved as such to
another  location without dismantling: The relevant judpments only
contemplate that the tem must be capable of being dismantled and re-

-assembled at another location without being destroved In the process, In this

regard, the condlusion in the Impugned Order that the SPGS [ “immovable
praperty” as it could not be shifted without first dismantling it 2nd the re-
erecting it at another site, is wholly erroneous, and contrary to the test
established by the Hon'ble Apax Court,

it is further submitted that the test is not one of whether the items are, in fact,
dismantled and moved by an assessee, but whether they are copable of being
dismantied and moved from one to anather (refer Quality Steel Tubies (P) Ltd
ws. CCE, WP, [1295 {75} ELT 17 (5C)]; Triveni Enginearing & Indus Led. v CCE
12000 {120] ELT 273 {55)]).

Even under G5T (for the purpotes af disallowing input tax credit under Section
17(5) of the CGST Act), a distinction has been drawn betwaen “immovable
property” and "plant and machinery”. The term “plant and machinery" is
defined to meaan “apparatus, equipment, and machinery fixed to earth by
foundation or structural support.. and includes such foundation and structural
supports’, In this regard, it is also to be noted that for GST purpbses, a
telecommunication tower has specifically been treated as being in the nature
of "immovablé property”, and not as “plant and machinery” It is, tharefors,
submitted that the decision in Bharti Airtel Ltd, us. CCE [2014 SCCOnline Bom
907] is distinguishable an this basls undar G5T, In a% much as the statute itself
views talscommunication towers as being In a distingt category from plants
{such as a salar power plant).
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In view -of the aforesaid, the SPGS is not'in the mature of “Immovable propery”, and,
therefare, cannot quallfy as = “works contract” Consequently, the agreements
cannat be taxed as a service at 18%.
Witho dice il the nts are read combin on i
nat a “works contract”, but |s taxable per the principal supply, at a rate of 5%:
Without prejudice ta the foregoing, even if [contrary o the clear intent of parties),
the Supply Agreement and Services Agresment are fead combinedly, 3 “works
contract” will still nat be constituted, as a “works contracts® by definition isa
contract for construction which alse nvolves 3 transfer of titles ownership in oods.
The predaminant slement is, therefare, that there must be a contract for rondition
af sarvices viz. construction services. Accardingly, where the predominant element
w supply of manufactured geads which are imported, or, locally procurad, the
definitinn of “works cantract” will clearly not be satisfied.
Furthermors, works contract being a specie of composite contract {which determines
taxakility qua the printipal supplyl, in order to bie taxed a5 a service, it = a natral
carphary that @ “works contract’ must principzlly bie for the supply of services. In
vigw theraad, in the instant case even if the two agreements-ard taken together, &5
sarvice i not the principal supply, it cannot be treated a5 a "works contract”™.
Rather, the principal supply, In tedms of bath customer perception and 35 & value
praposition; i clearly the supply of the goods (particularky, the PV module). On this
hasis, the entire supply would merit taxation at the rate of 63 under S, Mo, 234 of
Matification /2017

IssuE Nos, (it) & (il

All parts/ components supplies on 2 standalane basis or by suli-contractors ang liatyhe
to G5ST at-5% as:

iiil The entize salar power generating “system” |& taxable at the rate of 5% & per
5. Moo 234, Accordmgly, any 2nd all goods. required for the treation &f tha
system wonld qualify for the 5% rate under this eatry (refer submissions at
paragraphs 23 1o 28 hereinabove.

|iti) In any event, as per a-plethora of precedents and CBEC clasification (largely in
the context of solar projects and windmill projects], it is settled law that parts/
components of a system would equally merit the rale prescriplion far the

"gystem”:

s Rajasthan Electronics & Instruments Ltd. ve, CCE, Jaipur [Z00% {180} ELT
481 [Tre-Del)]

s BHEL vs. CCE, Hyderabad (2008 (223} ELT. 809 (Trl. - Bang.||

‘.l « Phenin Conctraction Technology vi. CCF, Ahmedabad-il [2017-TIOL-3281-

CESTAT-AHN]
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« Jindal Strips Ltd. vs. CC Bombay [2002- J10L-337-CESTAT-DEL-LB]

s Gemini Instratech Put. Lid. vs; CCE, Nashik [2014 {300) ELT 446 |:'I'r1—h'1urn‘.l'|

e Elecon Enginéering Ca, Ltd, vs. CC [1998 (103) ELT 395/(Tri]]

s Pushpam Forging vs. CCE, Raigad [2006(193) ELT 334 (Tel-Mumi]

» CCE vs. Megatech Cantrol Pyt Ltd. 12002 {145) ELT 379 {Tri-Chennai)]

o Circutar Mo, 1005/15/2015.CX dated 20102015

iivl Natification 1/2017 states that "The rules for the interpretation of the Hrst

schedule to the Customs Tariff Act, 1975 (51 of 1975), including the Section
and Chapter Notes and the Geperal Explamatory Notes of the First Schedule
shall, sa far as may be, apply to the Interpretation of this notification”. In
relation to the clasgification of the SFGS under 5.No. 234, it would be relevant
1o refer to the Section MNotes to Sectlon ¥V of the Customs Tariff, as
reproduced betow:

2: Subject to Note 1 tothis Seetion, Note 1 to Chapter 84 and to
Note 1 to Chapter 85, parts of machines {not being parts.of the articles of
heading 8484, 8544 ~85a5; 8546 or B547) are 10 be ciassified according o
the following rules ila) parts which are goods included in any of the
headings of Chapter 84 or 85 |pther than headings 2409, Ba31, B448, B4G6,
8473, 8487, 8503, §522, #529, 8538 and #548) are in all cases to be
classified In their réspective headings.

{b] other parts, if suitable for use solely or principally with =
particular kind of maching, or with 3 number of machines of the same
heading (including a maching of heading 8479 0r B543) are to he classified
with the machines of that kind er in heading 24 D%, 8431, BA4B, BABG, 8473,
8503, 8522, §529 or 8538 a5 appropriate. However, parts which are equally
suitable for use principaily with the goods of headings 8517 and 8525 to
8528 are 10 be classified in heading B517

4 Where a machine {including 3 combination of machines) consists
of individual components {whether separate or interconnected by piping,
by transmission devices, by electric cables or by other devices) Intended to
contribute together 1o a clearly defined function covered by one of the
headings in Chapter B& or Chapter B5, then the whole falls 1o be classified
in the heading apgroprizte 1o that function.

In‘terms of the aforessid Chapter Notas, it i submitted that

e Under Note 2{3), parts which are goots covered under any heading are to
be classified thereunder, As the SPGS {(.&. as 3 system) |s covered under 3,
Mo, 234, all parts/ components necessary 1o create the said
interconnected “system” would qualify for the 5% rate.

s Under Note 2{b), parts'suitable for use solely or principally with the SPGS
would be classifing along with the SPGS, and woultt 3lso be eligitle for the
5% rate.
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« Most importantly, where a senes of ndividual companents aré intended
to contribute together to & clearly defined fupctian {in this case, solar
q:ia'.ni.r_ﬂr gensration), the appropriste classification is under the eniry
%Elé_wanl tp that function. On this basis as wiell afl parts/ components
whith ga to create the imterconnection PGS ac 3 “spstem’ would attract
the 5% rate af G5T., -

In view of the foregoing, even @ stpply of standalone parts/ components ar supply of
slch parts/ components by the sub-contractor woudd equally merit the 5% rale of
GAT.

HEARING

The appeliants were heard on A7.07.2018 whers the appellent rejterated the wrtten
submissions made in the sppeal filed. The appellant alko made sdditional witten
submissions oh 02.0/ 1018 relterating all the submissions made in the apphcation
snd cortain additional grounds also. Copy of the additional sibmission was enclosed
to the appeal, Both the submissions of the appellant are kept on record,

ORDER PASSED BY THE ADVANCE RULING AUTHORITY:

it was held by the ARA that the agreements revealed that the impugned transattion
of setting up an operation 6f Solar Photovoltasic Plant is n the pature of "Warks
Contract’ in terms of clause (119) of fection 2 of the G5T At road with Schedule {ii)
lactivity to treat =< supply of goods o supply of services] treating Works Contract
ufs.2(118) a5 supply of services. |t was observed in the ARA that the though the:
appellant tendered two agreements — ane for the supply of goods to be used in Solar
Bawer Plart and other for the supply of services they are ﬁparate agresments, the
buyer ad expressad a clear intention to purchase the solar power generating sysien
with the various camponents and the impugned contract is far supply of solar powser
generating system as s whola, After going through the yarious clauses af the
Agreements, the ARA came to the cancliston that the buyer Dy devising certain
clauses sought 10 h‘rin'_g about-s splitting up of the intended purchases of the system,
as 2 one whole, into purchases af goods and purchases of services: Il s further
observed that the agresment has been entered into not merely for supply of
equipment but alse for design and engineering work before supply of #guipment and
the Supplier is involved in the project fram the enginecring and design stage. Hence,
the agreement is for supply of SPGS as a whole becauss the respanaibliity of the
suppiier alsa includes execution and implementation of the project, On the basis of

._tlw hive ohaervations, the Advance Ruling Authority passed the fallowing order:
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38,

3. The agreements tendored in suppart of the transaction reveal that the
impugned transaction |5 for setting up and operation of a solar phatovoltaic
plant which is in the nature of & 'works contract’ in terms of clause (118) of
section 2 of thie GST Act, and hence; should be taxable at the rate of 18%

b, In the absence of any documents, the AAR was not able to deal with the
question regarding applicability of concessionat rate of tax on parts af solar
power generating system in the present proceedings.

¢, With regard to the question whather benefit of concessional rate of 5% ol
$PGS and parts thereof would be available to sub-contractors [t was held that
no dacuments were pravided and hence this guestion was not dealt with in
the proceedings.

The ARA referred to Supreme Court and High Court judements te understand the
term ‘movable property” and relying on the principles enunciating in the judgment.
it came to the conclusion that the transaction results into transfer of immovable

property.

F NG5S

\WHETHER IN CASE OF SEPARATE CONTRACTS FOR SUPPLY OF GOODS AND SERVICES
FOR A SOLAR POWER PLANT, THERE WOULD BE SEPARATE TAXABILITY OF GOODS
AS ‘SOLAR POWER GENERATING SYSTEM' AT 5% AND SERVICES AT 1837

it Is seen that Agreement is proposed to be made h two parts One is titled as
'AGREEMENT FOR SUPPLY OF SOLAR POWER GEMERATING SYSTEM' In which It is
stated that “the buyer desires to set-up sotar photovoltaic plants with total capacity
aof 60 MW ME}:"E-l Mw |DC) and the other is titled ‘ENGINEERING AND
CONSTRUCTION AGREEMENT' [n which it i stated that ‘the Qwner desires (o set up
and operate solar photovaltaic plants with a total capacity of MA AC (81 MW DC)
The agreernent for SPGS [SOLAR POWER GENERATING SYSTEM) shows that the buyer
desires to set up an operation of Selar Photovoltsic Plant with the total capacity of
BOMYWY. The engineering and construction agreement shaws that the buyer seeks ta
entrust the appellant for erection, testing and commissioning of certain equipmeant
ahd certain services and material far the glant. From the above; it can be seen that
the twp agreements are proposed to be made for the supply of goods and the
cendition of services for the purposes of settlng up a ‘SOLAR POWER GENERATING
SYSTEM', The agreement for the supply qf 5PGS covery, amongst other, the supply
of Solar Photoveltaic module which s a main component of the system. It &@lso
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includas the supply of varfous other parts such  as iI'IHEﬂ{I-r. hattery, power
transformer and certain services such 28 survey, design, transporiation of the
module 2nd parts The enginesring and cofktruction agreement covers the erection,
installation, commilssioning. civil work etc. Thiss, it can be seen from the above that
the two agreements are purporied to be mnde and In both the agreements, one af
thetm is for the supply of goods and the other & for supply of sérvicas. 1115 submItted
sy the appeliant that the ' AGREEMENT FOR SU PPLY OF SOLAR POWER GENERATING
SYSTEM' s a composite supply wharain the principal suhnw {5 for SPGES and hance
thé sntire contract should be taxable @ 3% Ay for the 'ENGINEERING AND
CONSTRUCTION AGREEMENT', it is argued that It I& an independent contract for
pure services and hence the said comtract should be read and considered
independent of the contratt for supplyof SAGS and should be taxable H18%

38, |t is seen from tha agreement that though the parties have entered into-distinct and
separate contracts, one for the transfer af material and other Tor supply of senices,
this s in effect -a mngle instrument embodying the ntention ol the parties, In
burnkiey projects mare particularty of the kind Imvolved in this impagned issue the
same person has been sntrusted with the responsibility of procuring the material
arig of spection and installation of equipment Thaugh as per the contention of the
ap_pél:thn't, ponds formied a predominant part of the contract, the obligation of the
apﬁrllnnt under both thé contract ceases only after the turnkey project beromes
operational and after the final payment s made bath tar supply of material and for
erection of the system,

It js.seen from the supply agreement '8 of the beginning of the agraem gpt} that the
‘buyer desires to purchase nd to end solar power ganerating system with yarious
integral components’. Asper 2 1.1 af the supply agreement the supplier is required
Lo perform all the actions including the ‘design, engineering. manufactuning,
Inspaction, testing of the equipment’. As per 3.1 of the services agraement, the
appellant is reguired to perform the entire works i) cluding erection, testing and the
commissioning of the eguipment. The warks have to be dong 35 per tha
specifjeation
mantial which Is not given in the agreemant. Howeicer, the schedule-l of the
‘Sarvices agreement defines the scope of work which ircludes-
a) Land developmint acthity
bl Construction of necessary roads and drainage Syst, boundary wall fencing,
Bore wells.
£) Al Tl and faundation waorks far Switchyard, Salar plant and &l other
‘eguipment.
d) 5ite enabling Faciiities.
) Levelling and grading
it flso includes arection, testing and comimissioning of solar modules, power
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11.

transformer, Invertor st

s s per Clause 13 of the Sérvice agreement, the appellant has agreed that it
chall be responsitile for carrying put 3l the tasks and responsibilities
assofiated with the successful completion and commissioning of the ‘Flant’
on or before the “Work Completion Deadiineg”. "Plant” 5 defined a= * the 60
MW [AC) Solar PV Power Project’.

s As per Clause 152 of the Service agreement, upon complation of the plant
and only when the plant is fully ‘and groperly interconnected and
rynchronized, can the sppallant issus 5 notice of completion and call upon
the buyer to check the plant. 1t is only upon the joint examination of the
plant that the Owner {buyer) can deliver to the appeliant a "Wark Completion
Certificate’

s As per Clause 13.6 of the service sgreement, it 15 agreed that the liability of
the appellant shall not terminate wpon the commencement of the
commaercial operations and it shall continue to be lable to rectify il any
defect in the plant and be liable and responsible for the works done till the
expiry of the defects.

e Schedule & of the Supply Agreement, which contains the Terms of Payment”
specifically makes it clear that 5% of the payment will be made anly on the
succeastul plant completion.

The aforesaid clauses show that while the contracts are ostensibly two separate
contracts, ane for supply of material and other far rendering works and services,
they are In fact one single indivisible contract. The goods supplied to the owner by
the appellant are specifically brought for the purpose of the erection of the system.
The appellant & entrusted with the work mainly for thair axpertise In erection and
instatiation of the plant in the axecution of turnkey project.  The function relating to
the supply of materiol and the rendering of services of erection and instollation are
integrally connected and interdependent. The terms of supply clearly show that the
implementation schedule is not only for supply but also for erection, testing and
commisgioning of the plant. Schedule A of the supply agreement part Il makes it
clear that the complete supplies required for the construction of the 60MW (AC/81
MW DC) Solar PV project shall be in the scope of the supply.

Thus, from the above it is sgen that the supply of the goods and the supply of warks
are inextricably inked with each other, It Is not that the appellant has been asugned
with the work of supply of goods anly: But the appellant has been given the task of
setting up the 'Solar genersting system’. Thus, though the agreements are made

" separately, i s one indivialble contract for the setting up of the solar pawer

generating plant.
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flavse 2.2.1 of the 'AGREEMENT FOR SUPPLY OF S0LAR POWER GENERATING
SYSTEM' shows that the document of title of the-equipment imported and-supalied
& directly - transferred 1o the Owner by way-of High $Seas Sale for commercial
convenience. However it is further stated in the dause-that,” - Howaver as per this
agreement, the risk and ljabiiities accrulng in ralation to all those-equipmeant shall
rérhain with the Supplier till the completion of the Project. After the completion of
the project. the risk and liabilities are shifted to the lead Contractor. After the
completian af the pfn|é=ﬂ:. the risk and warrantles ara shifted to the Owner”. This
shows that the risk and warranties arg not shifted immiedistely to the Owner 25 It
happens in a case of a pure supply of goods The risk only shifis sfter the completion
of the project, This shows that both the agreements though made distinctly, are
ntertwined and interdependent.

Clauge 112 of the 'AGREEMENT FOR SUPPLY OF SOLAR POWER GENERATING
SYSTEM' days that the Supplier shall biar the risk of physical loss or destruction of or
Hamage la the Equipment, Spare Parts and Waterisl, regardless of whether the
Buyer tias title théreto until the date gf Final Accaptance. If there is any loss or
:l._amagé af the Equipment ard Material 1l the date of Final Aecoptance all amounts
recoverable under the insurance shall be paid over to the buyer.”" The "Final
Arceptance’ is defined in the Agreement as “the date of commencement of
commereial operations of the Plant, provided that if at any point with respect o Lhe
supply items are pending as on the date of commencement. of commercial
opérations, the Final Acceptance shall be the date on which 2ll pending supplies are
completed in accordance with the terms of this Agreement, which date shall be
intimated In writing by the Buyer to the Supplier.” Thus, it is clear fram the above
claute that thé insurance i imcumbent upon the date of commencement of
commerciol operations and not on delivery of goods. [his also proves that the caid
Agreement 15 not an agreement of pure supply of goods s it 5 soupht to be
portrayed. It & not that the appﬂlﬂﬁt is appolnted by the buyer only for buying
equipment but heis gven the contract for setting up the plant. The letter sent by the
appellant mentions the website as - ‘'www.canadiansolar.com’.The Internes shews
thiat Cansdian Salar is one of the three biggest solar pawer companies in the world.
Thus, what the sppeHant brings to the project is his experiise in procurement as well
as erection/setting up finstallation of the plant-

We would alwa like to refer to certain obsepvations mate by the Advance Ruling
Autharity in the instance case. The Authority has referred 1o Schedule A of the
'‘AGREEMENT FOR SUPPLY OF SOLAR POWER GENERATING SYSTEM' and has
ahserved that the supplier lappellant) is appointed not merely to supply ﬂqulpl‘ﬁm!
"-I}ut there s design and engmeering work Schedule J savs that ‘Spacificatio nﬂbﬁ-gn
basis for various equipment shall be mutually agreed between Suppliar and Eu:,ri-r
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during the early enginaering period”. Thus, the invalvement of the appellant is from
the engineering stage. The definition of ‘Other Contractors’ s also touched upon.
This Is defined as ‘other contraclors en gaged by the supplier to implement, operate
and maintain the Planl. We agree with the chservations of the Advance Auling
Authority that this clause shows that the Supplier [zppellant] would implement,
operate and maintain the plant and thus the sgreement does net stop at supply but
axterds 1o implemantation, operation and maintanance as well,

Ar useful reference tan be made fo the Andhra High Court judgement in the case of
M/s Larsen And Toubro Ltd | 14 september, 2015 Nos. 27960 af 2007} In thie case;
ail the petifioners had executed tumkey projects for different customers They
claimed that the soods supphied by them, for being used in the turnkey projects,
were subsequent sales sxempt from tax under Section B2} of the CST Act, import
sales under Section 5(2) of the C5T Act. ‘and the respondents lacked ' jurisdiction tQ
subject these transactions to tax under the AP VAT Aft treating them as intra-staie
cales, The assessing: authonty also examined the guestion whether there can be @
zale in transit, or a'sale in The course of import, in 3 transaction af warks contract, He
held that, from the nature of the contracts awarded, It could be seen that the
petitioner was required to supply the goods as per the supply contract; they WETE
alsn required Lo execute the wiarks themselves; the intention af bath the contractor
and the contracteg was completion of the works involving supply of goods as well as
labor and therefors the tranzaction is # ‘works contract The Court observed-

. "ln Turn-key projects, mare particularly of the kind involved in this
botch of Writ Petitions, the same peisofi has been entrusted with the
respopsibility of procuring material, pad af erection and installation of
equipment. 'wﬁﬂ.-_' in-built sofeguards are prnn.r.idpcf In all the contrgcts to
ensure quality of the materiol, ond gffective performance af the ersction
controct, the supply controcis, i substarice, do not ghsolve the petitioners:
controctars of their obligations of erection and installetion af equipment
after the goods are sofd by them to the owner. The petitioners-conlractars
sbligations, under both the supply ond erection contracts, cease only after
the turn-key project becomes operotignal, and aftar final payment is made
hoth for supply of material and for erection instollation of equipment. Whike
o dual role /s not impermissible o execution of turnkey projects, (s
ralevance, in determining whether or hat the subject contracts are indivisible
warks Contrmcts, is insigrificant.”

it further referred to o specific alauee if the ogreement os below:
.. Thppandi-H of the | & T Vemogirl supply ggreement stipliates that
5_'[5; of the price sholl be poid on successful test for the ideatified packoges.as
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gt the pricing aad technicel specifications, 5% o the price on provisional
gecaptance; ond 3% of the price op final acceptance. Pmu.!z_.:'ranm nfce.nmnre i
defined unger the supply-agreement (o mean the achievernent of pr::ru_!_s.iﬂnn'l
acceptonce &% defined in the civll works gnd erection ogreement, dnd in
atcordance with the terms thersaf. It is evident, therefore; that 10% of the
gayment under the supply agréement is required to be mude anly after
provisional and final atceptance as stipuloted upder the erection ogreemsl) o

The Court concluded-

, “The goads supplied to the owner, wager trt supply controcts, ore
tailor siade goods. and cannat be bought aff the shelf Such gootls cannot,
ardinarily, be sald to onother-excegt for 15 wse in turﬁ#i;ey projects af a similar
natuie. The petitioners have been entrusted with the work mainly for their
expertise in ergction and instatlation of plonts the execution af turn-key
'.:I-i'pj.él:f_l.. As thay ware entrusted with the work of erection omd .-r:sm.h!'u_-f:.'_un,
the petitioners-coptructors - heve olso been sntrusted with the tosk of
procuring materfal therefor The functions relating o the supoly of matertol,
and rendenng corvices of erection und [nstpllation, are integratly connected
and are inter-dependent”

The zbowe observations pf the Hon'bls High court are clearly applicable in thi

prEsent case: The functions relating to the supply of goods and the h‘!ﬂ.‘sil;l_tiﬁn thareof are
clearly In"r_er—ﬁ&périd&nt artl thaugh distinct agreements are made thay sre linked to each
ather and are indlvisible.

a6.

This brings us to the issue of whether thie contract for the setting up of the solar

power generaticn plant 15 a ‘composite supply’. The term ‘tomposite supply’ I5 given

under clause 30 of Section 2 of the CGST Act,

"composite supply” megns g _;uppry made by o8 I'_mn':ih.fe person to o reciplent

consisting: of two or more taxable. sugplies of goods or services or both, or any

combinstion thereaf, which are naturally Eaunn'fe;'f and supplied in confunction with

ek ather in the erdinaey cotrse of business, one of which is o principal supply,

Wistratian, — Whers goods are packed and rronsported with insurance, the supply of

goods, packing moteriols, transport and inswrgnceisa composite supply arid supply

af goeds Is a principal suppiy,

It it important 1o see the definition of ‘pringipal supply and goods along with the

52Me

“orincipal supply” means the supply of gocds or services which canstitutes the
» predominani glement af o compasite sunply and to which ony othir Supply farrming

part of that compoasite supply s ancillary;

A teading of the definitmn of ‘camposite supply shows that there should be-
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a. Two ar more taxable supplies;

b, Of poods or services or both;

c. Orincombination thareof;

d. Which'are naturally bundled and sugplied in canjuntction with aach other;
g, inthe ordinary course of business.

F. Dne of which s a principal supply

The Contracts are two - one for the supply of poods and the other for the supply of
services.. The contract or the agresment fulfills the conditions of the ‘composite
supply’. There is supply of goods and services: They are naturally bundled in the
sensa that both the goods and services may requirs 1o fulfill the intention: of the
bisyer In giving the contract. The supply of goods and services are provided as =2
package and the different elements are‘integral to flow of supply Le one or more s
removed, the nature of the supply would be affected. Thus, we hold that though
there are two agreements made one for the supply of goods and the other for the
supply of services, what can be easily gathered from the tenor af hoth the
agreements Is that the buyer has given a contract for setting up SPGS to the
appellant and therefore it i5 a single indiwisible contract which invalves element of
two supplies- ane for the supply of goods and other for the supply of services. By
making two separate agreements — one for the supply of goods and the other for the
‘supply for services' what is purported 10 be done is an artificial division of contracts
which though done, cannat take away the true and Inherent nature of the contract.
it |s a single supply of 2 'SOLAR POWER GENERATING SYSTEM' cansisting of twa ar
more taxable supplies,

This is- clearly a case of composite supply of goods and installation thereol: The
antire transacton of providing the goods and the services are naturally bundled- it is
naturnl and also-a practice to expect that a contractor who will supply the goods may
alvo supply the services along with it

The appeilant has referred to certain decisions which have hald that the Degartmen!
rannat question the commercial wisdom of the parties entering Into an agresment
and must proceed on the basis that what (s stated in the contract reflects the true
nature of the Intent and transaction and that it is therefore impermissible for the 1ax
autharities to-go behind the language of the contract or act contrary to it Reliance in
this regard is placed by the appetant on the decisions in the case of Union of (ndia v,
Mahindra ond Mahindra [1895 (76) E.LT. 481 {5.C.)] and Mirah Exports Put. Ltd. vs,
Collector of Customs [1998 (38) ELLT. 3 {S.C)] In this respect we refer to the
Supreme Court judgement in the case of Bhopal Sugar Industries Ltd vs Sales Tax

" Dfficer, Bhopal on 14 April, 1977 (Equivalent citations: 1977 AIR 1275, 1977 SCR (3)

El?ﬂ]. The Apex Court has observed the following-
“it is well setthod that while (nterpreting the terms of the egreement, the Court has to
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logk to the substopze ratker than the form af it. The mere foct that the word ‘ogent’
or ‘agency’ is used or the words ‘buyer and seller’ are used to describe the stotus af
the perties concerned |5 not sufficient ta lead to the irresistible inference that the
parties did [n fact intend thot the soid status wowld be conferred, Thus; the mere
formul description of o pérson as an ggent or buper Is pot conclusive, unless the

contextshows thot the parties clearly intended to treet o buyer a5 @ buyer and not s

an pgent.”

It fs clear from the cbservotions made by this Court that the true relationship of the
parties in Such a case has to be gothered fromm the neture of the cantroct, its terms
and conditions; @nd the terminolegy used by the porties (s not decisive of the sofd
rélotignship. ™

Thus, what the Supréme Court says abave is'that the form of the agreement is not
important, it is rather the substance which Has to be seen. The parties may use any

_w_nrﬂj they like to cuit their intention and It 1s therefore Imperative that tha

agreament may not be taken as it is but its nature/substance has to be seen to arrive
at the correct conclusions.

WHETHER IMMOVEABLE PROPERTY

Now, though, we have come to the conclusion thal the same s 3 composite supply,
we have to decide the issue about what would be the principal supply and whether it
would be a supply of services or supply of goods. The ARA has held that the
impugned transaction for setting up and aperation of a solar photovoltaic plant
which 15 in the nature of a ‘works contract’ kn terms of clause (119} of Section 2 of
the G5T Act, and hence, should be faxable at the rate of 18%, Tha moot quastion,
therafore: {s whether the agreement before ug s a ‘works contract’ as defined In
clause {119) of section 2 of the CGST Act or otherwise. The definition of works
contract is reproduced below,

(118} “works contract” meons o controct for building, conastruchon, Fabrication,
completion, erection, [nstaliotion, fitting out, improvement, modificotion, repair,
maintenante, renovation, olteration or cemmissioning of ony immgvoble property
wheréin transfer of property in goods (whether as goods or fn some ather form] is
invalved in the execution of such contract;

Clause & of the Schedule 11 lists the two composite supplies which shall be treeated

a5 supply of services. Clause Bla) of Schedule || of the CGST Act states that Works
Contract ay defiiod in Clause (119] of Section 2 of the CGST Act shall be treated as

“supply of services. .

; From the defirition itis clear that it defines only thase supplies as works contract

which are cantracts far bullding, construction, fabrication st of any immaovable
property. Whether the erection of the ‘Solar Power Gendrating System’ amounts to
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- |

erection of immovable property? In ofder 10 answer this question, we have to go
through the clauses given in the sgreement brougnt tefors us

it can be seen from the definition that warks contract involves activities of building,
construction;  fabrication, complétion, evection, inctafistion, fitting  out,
imprevemant, modification, repiir, maintenancs, renovation, afteration or
cammissioning of any immovable property whiorsin transfer of property in goods
[whether as goods or in some ather form) b5 involved in the gxecution of such
contract. However, these activities should be in respect of mmoyvable property. In
ordét to decide whether the transaction i53 works contract it s for us to decide
whether it |s In respect of immaovable property. Tha term immovable property’ has
not been defined under the G5T Act. The appellant has submitted certain [udgments
in his favour in defining the serm and afler going through same. we find that the
following principhes emerge:

» |F 2 machine is attached for operaticnal efficiency, it dpes not become
Immoveable property.

e “The degree and nature of annexation | an impartant element for
consideration: for where a chattel 1£ e annexed that it cannot be removed
withoutl great :Iar-iuage to the Tand, it affords @ strong ground far thinking
ehat it was intended ta be annaxed in perpetuity to the fand.* The English
law attaches greater importance 1o the object of annéxation which 1=
determined by the circumstances of aach case. One of the imponan
eongiderations is founded on the interest In the land wherein the person
whao causgs the snnENatiDn possesses articles that may be removed
without structural damage and even articles merely resting on their own
welght are fixtures only If they are sitached with the mtention of
permanently improving. the premises. The Indian law has developed on
giilar lines and the mode of annexation and object of annexation have
baan applied as relevant testin this country also,

o If the flaing of the plantstoa foundation is meant anly to glve stability to
the plant and keap Its operation vibration freg then it cannat be called as
'Immoveable property’

« |f the setting up of the plant itself ls not intended to be permanent at a
given place and if the plant can be moved and IS indesd moved after the
rgrad construction or regair project for which itis set upis completed, then
alss It carnot be termed as Tmmoveable pmpurﬁf.

50, what to be seen Jhave 15 that in deciding whether 2 property is movgble property
or otherwise, we have to see what is the mode of necessary annexation and the
uhul:t of annexation, |F object 15 50 ansiexed that it cannot. be removed without
causing damage o the land then it glves a reasonable sround for holding that it was
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intended to be armexed in perpetuity.  Also whether the intention of the partias
while erecting tho system was that the plamt hat to be moved from place to place in
the near future would also make a difference. We have to see by relying upan the
ahove principles Le 1] mode of abject of annexstion 2} mode of annexation whether
the plant was indtalléd merely to make it woebble free or it 15 affiied to the earth:
Also, it needs to be seen whether ‘the setting up of the plant itseif is pot intended to
be permanent at a given place, The plant con he moved and is Indeed moved ofter
the project for which It {s set up is completed.”

Naw, that we have discussed the above judgments, we shall see whether the present
issue I.e, erection of the SPGS would be termed as immovable property, THIS needs
torbe done by criteria given by the varioys judgements.

Lat % first anderstand what'is meEant by a Solar Fower Ganerating System; Themain
equipment which a5 o whole constitutes a solar powdr generating system are solar
panel condisting of solar cells (known as solar PY module), strimgs-{series of multipie
PY modules), string inwerters, invertes ta convert from DC power to AC power,
Switchgears, Transformers and transmiission lines efc. The entire mechanism of 3
S5PGS Is that solar panels/PV modules are connacted togethar to create & solar array.
Multiple panelc are connected together both ih |;.I.!1'ﬂ-|'|£l..5 and '|n series to achieye
higher cureent and higher voltsge. The electrncity produced by solar array Is direct
curtent; and therefore, inverters -are reguired 1o copvert Direct Current Into
Alternating Current snd connection to-wnlity grid i= made through High Voltage
Transformer.
The appelant has submitted in thi write up that in detting up of a solar power
generation ptant, the following steps are involved;
s Soil and Topo By rvay
» Plant coordinate fixing, Boundady fencing and Plant layout
»  T/LSurvey, Piling. Bullding Canstruction
& - StructUre eréction, inverter araction, ogiipment foundation
= Charging transmission, DC system arection, modulé mounting
s  OC cabling
o Comimissioning of the solar power plant.
As part of the services contract, varibus SEFViCES are p'rm'li:!ad- including tha
foliowing:
Construction: of complete buildings including control rooms and inverter roams,
roads and drainage system, boandary walls/ fenoing; bore weells
All eivll and Toundation works for switchyard salar plant and afl other eguipment
site enabling facilities
-tmling.and grading
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Erection, commissioning and testing for sotar modules; mounting structures, power
transformers, inverters, SCADA, complete switchyard, Inverter transformers,
connectars, earthing lines ete,

There are generally two types of Solar Power System 1) Roof mounted 2) Graund
maunted, The Solar Polar Generating System in the present case 5 a ground
mounted or ground based Solar Power systen, Asimple ground mounted sy<tem
{tor 3 homel, requiresa customized positioning at the perfect angles for absorbing
sunlfight, in @ ground mounted system, good planning is 2 big part of placing solar
panel ground mounts as the installer has 1o choose a location that recelves the ideal
amaurt of daily sunlight 2nd WSS Space Eﬂhﬂw&ll.-: installing ground-mourted safar
paels ahwayd stars with building a stable base. Traditional ground-mount Lystems,
essentially all work the same—systems anchor to the ground and hold 3 large
number of stacked panels, often two but sometimes three or four panels-high. Two
rafls wsually support sach panel whether orignted in fandscape or portrait. The
anchoring to the ground is the tough part of these installations, as thera are many
differant types of foundations. If the soil s clear of debris; stéel beams are driven
into the ground'and the racking system & attached 1o the beams:. ¥ ground
conditions are not sulted far smoothly driven beams, anchor systams may be usgd—
helical piles, ground serews, Thiese can take more time to install as they have o
power through boulders and other large debris. It is usuafly a more complicated
Installation process than putting solar panels on 2 roof. Wher you have a roof
installation, half of the structure is-already built. All ore-hae to do is 1o tnstall racking
and the solar array. However, with a ground mounted system, you essentially have
to-build the structure af the roof from scratch, so e solar panels have something to
it on. This means looking Into ar a deap examination of certain soll types, strict
building codés, and earthquake risk. In that tase, a soll engineer would jook at the
soll to determine its type and make adjustments tg the foundation size and
reg ufmm:a'nl::_l of the detign.

Once the foundathon is ready, then one can start building pole mount systams
and metal framing to hold the panels and other camponents. After billding a frame
and checking the foundation work, the panels are installed. The panels have to be
carefully positioned. Finally, panels are wired to the inverter, trenches are dug and
connections batween the system and the praperty’s electrical panel or solar home
battery s buried.

What is described above 4 & solar power wystem for 2 home. What we have in the
Instante is a3 'WHOLE SOLAR POWER GENERATION SYSTEML.' Ond look at the
Agreements glves an idea of the scope of the wark, The array of poods includes
Salar PV Modules , Inverters and Inverter Transformer, Tracker Compaonents, Module.
Maunting: Structure, Switchyard Supply, Transmission Line Supply, AE;_“D{' Cables.
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Khain Link Fencing Bsttery Charger; Power Translprmer, LD Switchgear and
complate switchyard, Inverter transformars and ausifary transformers, Battery and
battery charger, SCADA system, Module ciganing system; |llumication and
ventilation system, Earthing system 5ite-enabling fcilities and Mandatary spared
The initial steps intlude the drawings and detaiiing of the system, As per Anmexure A
of the Eerm:e:-;agréement, the list af drawiegs includes drawings of the site map
which shows the solar equ'lhrnent,."s__wm'hyarﬂ.-'*;ﬂl:- office/access, the Solar Piant
Layout showing the module and string layout/inverters/major cables/switchyard
equipment svacuation point and transmission line, the Earthing lavout, the Electrical
diggrams/documents and drawings | the construction drawings which include the
solar parel foundation arrangementflavoul and deotall of roads and dezins,
Architectursl details -and Ffnishing schedule, building fayout and details of
foundations, trenches, grade slab, plinth: begm, equipment foundations; roof etc
and drawings of the-module supporting structires. The above ltsell shows the huge
work and detailing of the project. The payment milestones shown in Schedule 1V
armongst athers shows 5% against drawing submissians, 15% on completion of civll
works, 15% against transmission |ine. The Engineéring and Construction
Agreement t"SawI:as_ﬁ_;'rEﬂmi"l Covers:

(@) the erection, installation and commissloning of the S5PGS;

(b} the: civil works services:in terms of construction of the foundation, roads

and drainage, sub-station 21,

Al of-the above | quoted from the details given by the appellant] goes 1o show
that the erection of the solar power generating system is not as fimple or movable as
It (& made but to be It s @n entire system comgprising a variety of different structures
which are installed after a It of prior work which nvolves detailed designing, ground
work and soil survey, AL said earlier, the amount of drawings done indicates the
magnitude of the work done, Solar systems tend to be taifored specifically to fit the
dimenslaps and orentation of the negds of the praject. It is not easy to mave them
from one piace to the ather. Rather moving them from one place to other would be
imprudent. Moving them to a new location weuld mean retrofitting the system on to
a property they simoly weren’t designed for, meaning that they would be much less
afficient |t would not be in the interest of the buyerto move i from one place to the
othar. Thud, the project fuffills both the conditions of an immoveable proparty = The
modeof anngxation shows that the groundwork, being the necessary foundation, is
an Impartant part of the project. The object of annexation,; a< sald earller, cannot be
to make it movable from ane place to the other. It simply cannat be eguated to the
Asphalt mix (the lssug in Sohid EConcrete Enpg case) which was inténdad to be
maoved from one place 1o another. |n the presenl case, we haye s that the
detailing of the system being what it Is, it cannot be called 8 "simple maching’ by any
ﬂr.ﬂ;h af imzgination. The PY meodule may be anmportant part of the system but
wh-at'rt ntended to be bought 15 pot the FY module but an entire system, Thus we
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affirm the conclusion drawn by the ARA that the Agreements made lead tothe
erection of a Solar Power generating System,

We shall refer to certain judgments in this regard. The Advance Ruling Authority has
referred to the Suprame Court judgment in the cace-of M5 T.T.6 Industries Ltd,, vs
callectar OF Central Extise, .. on 7 May, 2004 Appeal (civil) iEIBll pf 1996, The
contract here was for the design, supply, supervision af erection and commissioning
of four sets of Hydraulic Mudguns and Tap Hole Grilling Machines required for blast
furnace and thi issue was whether the sams is iImmoveable property, The Apex
Caurt observed-
. = Keeping In view the principles lafd down in the judgments noticed

above, and having reégard to the focls of this case, we have na douht in our

mind that the mudguns and the drilling machines erected af site by the

appellant o o specialy miade concréte plotform ut o fevel af 25 feet above

the ground on o base plate secured 1o the contrete platform; brought inta

suistence not exclsable goeds but immovable property which could not be

chifted withaut first dismantling it ond thén re-efecting it gt anather site. We

hove earfier neticed the processes: invalved and the monner in which the

equipments were aisamibled and erected: We hove aisa noticed the volume af

the machines cancerned and thelr weight. Toking all these focts into

consideration and having régard to the natire of structure erected for basing

these machines, we ore satigfied thot the judicial member of the CEGAT was

right In regehing the conclusion that whot ultimotely emerged as 0 result of

procesies undertaken and erections done cannot be described o5 "goods”

within the meaning of the Excise Act and exigible to excise duty.”

n the above case, the Supreme Court took note of the fact that the wvanous
components of the Mudguns and the Drilling machines are mounted plece by pieca
on a metal frame, and the components are lifted by a crane and landed on a cast
heuse foor 25 feet high: The volume and welght of these machings are such that
thire is nothing ke sssembling them at ground teval and then lifting them to &
height af 25 feet for taking to the case hoose floor and the ta the platform over
which it jamounted and erected, it ohserved that the machines tannot b lifted In an
2ssembled candition and-after taking note of these facts, It concluded that the same
s immovaahle property, The Court further held that it cannot be disputed that such
Drilfing Maoching and Mudguns are not equipment which are usuaily shifted ong
place to onother nor it Is practicable to shift them frequently. The court also
. referred to its own judgments In the case of Quallty Steg! Tubes (P} Ltd. 75 ELT 17
' [8€) and Mittal Engineering Works (P} Ltd. 1996 (B8] ELT 622 (SC). In the case of
ﬂuaflry seanl Tubes |cited supral, the court held that goods-which are attached 10
earth and thus become immovable did not satisfy the test of being goods within the
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meaning of the Act. |t held that tube mill or welding head is immovable groperty. In
the case af Mittal Engineering Works, the issue was whether mono vertical
crystallisers: 16 goods (i which case It would he #xcisshle or immavahle property),
The mano vertical crystalfisers i= fiead an solld RCC Slab, 1 cn'nsl_ﬂ_'. of bottom plates,
tanks, coils, drive frames, supports et It |5 & tall structure rather like 3 tower with a
platform. 1t was decided by the Court that the said product has to be assembled,
erected and attached to the parth by a foundation and therefore not goods but
immvahle propearty

wWe shall alio refer to the Suprems Court decisien in the case of Duncans Industrias:
Lrd vs State Of LLP_ & Ors an 3 December, 1999 where the SC had ta decide whether
the ‘plant and machinery’ in the fertilizer & ‘gocds’ or ‘immouaatile property. The
Apex Court hield that the same Is immoveable property and ohserved tha following-
- "The question whether a machinery which i embedded in the earth s
mavabie propsrty or on immovable property, depends ugon the facts and
cireumstonces of =sach ru'kg Primarily, the cowt will have to take into
consideration the .'rﬁen_n'ﬁn bl the parties when It decided to. embed the
machinery whether such embedment wes intended fo be temporary or
permanent. A careful perusol of the ogreement af sole and the conveyance deed
‘along with the attendant circwrstances and taking into consideration the narure:
af machingries invelved clearly shows that the machineries which hove been
embedded it the earth ta constitute o fertillser plont in the (nétant case gre:
definitely embedded permanently with o wew 1o UH5E the some 0350 fertiliser
plant. The deseription of the machines o5 een in the Schedule attached 1o the
deed of conveyance oo shows without ony doulr that they were SET up
permanently in the land In question with g wew to opérote o fertilizer plant and
the same was not embedded to dismantle and remove the same for the purpose
of sale o5 machinery at any point of tfime. The focts os cowld be found olse show
that the purpase for which these mochines were pmbedded wos 1o use the plgnt
5@ factory Jor the manufacture of fertiliser ot vorious stoges of Its production.
Hence, the contention thot these mochines should Bé tregted o5 movabliss
cannpt be secepted.”

Thus, what can be seen from the above is that when machines are
embedded with no visible intention to dismantle them and they are intended
to be used for a fairly long period of time, they are immoveable property’,

The appellant has groduced a certificate fram a Chartered Engineer stating that the
“solar Power Plant is made of equipment which are targely moveable in nature, if
required, the equipment can be moved from one tand parcel to anather. This may
happen in cases where there is o requirement to shift the wholé Salar Power Plant
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ok

fror one area to anather aréa or s being sald to a party wha Intends to installfset it
up in another area, the equipment installed can be dismantled and reassembled at
the new land parcel with material’. It may be true that the Solar power plant can be
moved from one placa to other but for the enjoyment of the puipment or for the
smaoth genaration of electricity the panel is required to be affixed (o the parth. Also
of paramount importance here is the ‘object of annexation’. 15 there an inent to
move the plant from one place to ather? Of course, not. There is no feasibllity in
mioving the plant from one place to another. There can be no intention of bath the
parties to move the plant from one place to anather, The fact that it can be maved is
immaterial. .

The appellant has also produced = letter from the ‘Ministry of New and Renewable
Energy’ dt 3.4.2018, However, the same denotes the understanding of the Ministry
regarding the GST treatment for solar sector and cannot be taken as legal
advicefopinion. The letter itsell clarifies in thia end that the same is not 2 legal advice
ar an opinion. The issue of classification or determination of the agreements have to
b done with respect to the laws and relevant provisians which are certainly not in
the damain of Ministry of New and Renewable Energy.

The appellamt has afso produced order of the CBEC pnder Section 378 (Order No
58/1/2002 ~CX dt 15.1.2002). The order gives directions as to what would be
excisable goods and what would not [immaveable proparty] The clarification says in
Para 5 (i} that “Turnkey projects like Stesl piants, Cement Plants , Power piants atc
involving supply of large number of companents , machinery, equipment, pipes and
tubas ste for their assembly finstaflation/ erection/integration/inter-connectivity on
foundzation/cvil structure etc at site will not be considered as excisable goods for
imposition’ of central extise duty =the tomponents would be dutiable In normat
course " The clarification therefora haolds the erection of plants as Immoveshle
proparty and not goods.

The appellant has submitted that under Section 9{1), the Government is enabled to
ssue notifications prescribing the rate que “goods”, "services” of “both”. In the
present casa, as per 5. No, 234 of Netification 1/2017, the Governmant has chosen
to tax solar productsin a particular manner:

Devicas and parts
Saolar power gengrating system all at 5%
#hoto voltaiccells

Henca, the clear legiclative intent is that at all leveis, from part to system, G5T will be
paysbie at 5% In fact, the effectiva rate far Such contracts éven pror to GST was

approx: 3%, and an apphcation of the "*aguivalence princigle” also affirme that the
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intent of the Government was never to tax the entisety of the gocds and services in
ralation to setting up an SPGES at 2 significantly higher rate af 18%.
The said notification is reproduced below!

S, Na, Chuptar / | Description of goods
Heading / =
Subheading
Tariff irem
234 E-E, A5 or 94 | Following renewable energy deviees & ports for their |
|- manufocture

(al Qio-gas plant |
fh) Salar power based devicos

(¢] Solar power generating system

(d) Wind mills, Wind Operated Electricity
Generator [WOEG)

(e} Woste m' EFTErg) p'liﬂrr:f;,-"’ dé'w.:es

f';?,l Solor tantern / solar lomnp

(g) Ocean waves/tidal woves energy
devices/plants

{h] Photo valtouio cells; whether o hat
asiembled in madules af madé up inte ponels

60,

The above deseription In the notification shows the description of goods as
.FuHﬁwmg renewabla ehergy devices a;nd party far thelr manufactiure’, fh.a term
‘devices’ |s very important hers, & devics means an object. Thi ﬂifn:m:l dictionary
defines 'device’ as 'an object or a piece of equipment that has been designed to do a
particular job’. The ‘solar power generating system’ described in the entry is used in
the senseof a device, Also, wa have decided the instant casze on the facts and
circumstances of the case. Aftér pgoing through the entire contract/sgregment we
hiave come to the condusian that the agreement leads to an eréction of & ‘solar
power ganerating system’ which is iImmoveable property. Therefore, merely because
2 sthedule sntry i provided for the sams doss nat mean that the product would be
classified In the sEme.

WHERE OTHER PARTS AND COMPOMENTS ARE SUPPLIED BY THE CONTRACTOR

(NOT P MIL'.':I]LILE';:I. WHETHER THEY WOULD ALSO BE ELGIBLE TO CON CESSIONAL
RATE OF 5% A5 PARTS OF SOLAR POWER GENERATION SYSTEM?
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6.

B3.

The Advance Ruling Authority had niot given any ruling on the atiove on the following
grounds, * In the absence of any document before us, we would not be able to deal
with this question in the present proceedings.

The Appellant has not produced any decumant or agresmant before us Incorporating
cuch a situation. In the absence of any written agreement showing the terms and
eonditions, It would ba both difficull as well as incorrect for us 1o determing the
same. The situstion now is the same a3 it was before the Advance ruling authority:
There being ne change in situatign, there s nothing we can add, Also, as an
‘_ﬂppeil-ﬁu authority' we can decide issues alrgady decided and appesled against.
Thera being no decision given by the advance ruling autharity, we cannot give any
decision in appeal,

WHETHER BENEFIT OF CONCESSIONAL RATE OF 5% OF SOLAR POWER GENERATION
SYSTEM AND PARTS THEREOF WOLILD ALSO BE AVAILABLE TO SUB.
CONTRACTORS?

G4, The Advance Ruling Authority had not given any ruling on the above an the fallowing

&3

g:*nufida' In the absence of any document hefore us, we would not be able to-deal
with this question in the present proce edings.”

This js-alsa a situation where the facts and cirgumstances are not clearly defineated.
we do not have any document/agreament which would show what solar parts are
supplied by the sub-contractars, Also, it is not known as to whether & camplote
systom is purported to besold ar the pares thereaf. Therefore, In the absence of any
documents we cannol give any dedsion in the sad case Alsoas gn appellate
authority’ we can only decide issues already decided and appealed agaimsl. There
heing no decision given by the advance ruling authority, we cannot give any decision
in appeal,

JUDGEMENTS QUOTED BY THE APPELLANT-
Apart from the judgements already discussed above, we also discuss here the other
|udgements quoted by the appeliant.

Rajasthan Construction- The judgement i given under the provisions of the Central
Excise Law. Alsa, there was no case of sny agreements made which had to be
decided on the touchstone of law but a case of classification,

Phoenix Canstruction Technolegy | Z017 TII:'II.-i:HJ—tE‘I‘AT-AHM}. The glestion
here for consideration was whether the structures and pat'ts‘af structures are parts
of sotar power plant and efigitle for the benefit of Motification. This |ssue is also

™ dqffn-rent from thie lssue hefore us.
* Jindnl Strips (2002-TIOL-347-CESTAT-DEL-LB)-This decision iz on the classification of

mpanedts and not germane to the swie before us,
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sri Velayuthaswamy Spinning Mills | 2013 (2) CTC 551) Perumal Naicker vs T
Ramaswami Kone [ AIR 1969Mad 346)- In the Velayuthaswamy case the issus wiay
whether setting up of windmills can be treated as movabie groperty for the purpose
af payment of stamp duty. It was dacided that windmills were installed on the
cemented platfarm on the land for running of windmills and not for the banefit of
the land and hence the same are to be considered as movable property. In the
Perumal Maicher case the issue was whether the engne and pump set were an
immoveable property, We hove discussed in detail with reference to judgements and
the principles. enuncisted therein a5-t0 how' the “Solar Power-Geanerating Sysiem’
wourld be an iImmoveable property. Alsa, the factsin these cases are different There
it no case of a foundation in the instant case nor is there i any case of merely an
engine/pump installed.

Geminl Instratech Pyi. Ltd, Vs, Commissionar of Central Excise, Nashik [2014 (300)
FLT 446 (Tri. - Mum )Elecon Engineering Co. Ltd. Vs, Commissioner af Customs
[1998 {103) ELT 395 {Tri}] Pushpam Forging Vs. CCE, Ralgad [2006 (193] ELT 334
{Tri. - Mumbai)] CCE Vs, Megatech Control Pyt Ltd. [2002 (145) ELT 379 (Tri. -
Chennai) Ballarpur Industrias (1995 [S6)ECR 64B)5C) Sealol Hindustan Ltd (1988
(17) ECR 186 (Bombay) Al these cases are guoted with respect to the 2™ guestion
pased by the appellant A we have nol- given any decision in the said case in the
absence ofarpuments, we do not fee| the pead to distuts the cases;

Accaordingly, we pass the following oreder:

ORDER

In view of the above discussions and findings and in terms of Section 1011} of the
CGST Act 2017 and MGST Act 2017, we hold that-

WHETHER IN CASE OF SEPARATE CONTRACTS FOR SUPPLY OF GOODS AND
SERVICES FOR A SOLAR POWER PLANT, THERE WOULD BE SEPARATE TAXABILITY
OF GOODS AS 'SOLAR POWER GENERATING SYSTEMY AT 5% AND SERVICES AT
18%?

The agreements tendered in support of this question are for setting up and
aperation of a-solar photovaltaie plant and are 10 the ;"rar.urr:- of 4 ‘works contract’ i
terms of ¢lavse (119) of section (2] of the GST Act. Schadula I | Activities to be
treated as supply of popds orsupnly of services) treats-'works contract’ uss 2 [119) as
supply of services Depending vpon the nature of supply, intra-state or inter-staie |
tha rate of tax would be Foverned by the antry no 3(il) af the Motification Mo B8/3017

integrated Tax [raté] under the |ntegrated Goods and Seérvices Tax Act, 2017
(IE5TACT) or the Notification na 11/2037 Central Tax/State Tax |Rateunder the CGST
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Act ard MGEST :ﬂ|l:'[.*.- The rate of tax would be 18% undér the IGST Act and 9% each
under the TGST Act and the MGST Act, agzregating 160 18% of CGST and MGST Act.

WHERE OTHER PARTS AND COMPONENTS ARE SUPPLIED BY THE CONTRACTOR
(NOT PV MODULES), WHETHER THEY WOULD ALSO BE ELIGIBLE TO
CONCESSIONAL RATE OF 5% AS PARTS OF SOLAR FOWER GENERATION SYSTEM?

The Appellant has not produced any document or agreement before us incorpoating

fuch 3 situatian. In the shsence of any written agreement show(ng the terms and
conditians, it would be both difficult 35 well as Incorréct for us to determine the
kame, The situation now is the same as it was befare the Advance: rufing authority,
Fhere Being na change In situstion, there §s nothing we can add, Also, &5 an
‘appellate suthority” we can declde issues already decided and appealed against.
There being no decision given by the advance ruling authority, we cannot give any
decision in appeal

WHETHER BEMNEFIT OF CONCESSIONAL RATE OF 5% OF SOLAR POWER GENERATION
S5YSTEM AND PARTS THEREOF WOULD ALSD BE AVAILABLE TO 5UB
CONTRALCTORS?

The Appellant has not produced any document or agreement before us incorporating
such a situation, In the absence of any writtén agreement showing the terms and
conditlons, it would be both difficult as well .as incorrect for us 1o determine tha
same. The situation now is the same as It was before the Advance ruling authority
There being no change in situation, there 15 mothing we can add. Also, as an
‘sppelate authordy’ we can decide issues already decided and appealed against.
There being no decision given by the advance ruling authority, we cannot give sny
dacision in appaal
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