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PROCEEDINGS

(Under Section 101 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

At the outset, we would like to make it clear that the provisions of both the CGST Act
end the MGST Act are the same except for certain provisions. Therefore, unless a mention is
specifically made to such dissimilar pravisions, a reference to the CGST Act would also mean

3 reference to the same provisions under the MGST Act.
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The present appeal has been filed under Section 100 of the Central Goods and
€arvices Tan Act, 2017 and the Maharashtra Goods and Services Tax act, 2017 fhereinafter
roferred ta as “the CGST Act and MGST Act”] by Crown Beers India Private Limited(herein
After referred to as the “Appellant”) against the Advance Ruling No. GST-ARA-31/201B-19/B-
102 dated 04.09.2018

BRIEF FACTS OF THE CASE

[} The Appellant is a company incorporated under the provisions af the Companies Act,
1956, The Appellant has entered into the Agreement with PIL to brew / manufacture,
package and supply Products, as specified under the Agreement, from its bottling unit
to buyers / distributors in the territory identified by the Appellant. PIL holds valid
licenses, permits and permissions necessary under the applicable laws for
manufacture of Products at its bottling unit,

B |n order to understand the transactions being undertaken under the Agreement, the
pppellant has summarized the relevant Lenms of the Agreement below:

s+ In aceordance with the instructions received from Appellant during the term
of the Agreement, PIL undertakes to manufacture the Products at its Botting
Unit and perform certain other allied activities, including the following:
(Clause 2.1 of the Agresment).

i, Purchasing the required materials, arranging labgur and afl other
facilities and inputs, in compliance with the standards prescribed
under the Agreement, for the purpose of manufacturing the Products;

i, Carrying out all the processes required far brewing / manufactunng.
battling and packing of the Products;

iii. Maintaining physical stock of Products in the Bottling Unit of in
kanded or other warehouses; and

iv. Preparation of sales invoices, ensuring timely dispatches and delivery
of the Products to buyers / distributors in the territory identified by

the Appellant.
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PIL would be responsible for carrying out its obligations under this Agreement
in a timely manner and in accordance with the directions and instructions of
Appellant {Clause 2.7 of the Agreement).

PIL shall manufacture the Products in terms of the Agreement in strict
compliance with the policies, operating pracedures and quality and
performance parameters and standards prescribed by the Appellant (Clouse
5.1 of the Agreement). The Appellant would be entitled to specify, inter alia,
as part of the above mentioned parameters and standards, the guality,
specific varieties, sources and terms for procurement of raw materials used in
the manufacture of Products, the design, content and manner of affixation of
labels, marks and trademarks to the Praducts, the manner of production and
quality control proceduras to be maintained in the manufacture of Products
by the PIL {Clouse 5.2 of the Agreement),

PIL shall maintain in force, at all times during the term of the Agreement, full
and complete insurance cover for Products, raw materials and ingredients
uged in the manufacture of Products and work in process in relation thereto
by nominating the Appellant as the beneficiary. Cost of aforesaid insurance
shall be to the account of the Appellant {Clowse 4.11 of the Agreement].

In consideration for fulfilment of the abovementioned cbligations by PIL 1o
mianufacture the Products in terms of the Agreement, PIL shall be entitled to
a fixed fee for the Products so manufactured, calculated and payahle in
accerdance with this Agreement (Clouse 2.3 of the Agreerment].

The costs incurred on purchase of materals, other expenses sel out in
schedule Il and the sale revenue generated from sale of Products will always
be incurred on account of and inure to the benefit of the Appellant. The
following costs and expenses are specified under Schedule Il of the
Agreement:

i, Cost of all raw materials and Ingredients vsed to manufacture the
Products, based upon parametars agreed under the Agreement an
actual price basis;

ii. Labour and manpower cost upon actual cost, based upon parameters
apreed under the Agreement;
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iii. Cost of consumables towards boiler fuel, cost (initially furnace oil and
later rice husk / briquette), demineralised water, carbon dioxide,
gffluent treatrment plant, water traatment plant, laboratory supplies,
inkjet printers, ink and any other consumables which is consumed in
rautine working of the Bottling Unit,

iv. Power cost based upon parameters agreed under the Agreement on
actual price basis;

v Bottling fee (including without limitation franchise fee and label
registration charges) that may be levied by the excise departmant of
the State of Maharashtra;

vi. Other duties, taxes and fees levied by the State Government or
Central Government payable in relation to the dispatch of Products as
applicable on the date of Agreement;

vil. Cost for taking Insurance as contempilated under Clause 4.11 of the
Agreament,

wili.  Cost of any permit fees or levies to be submitted under any applicable
rule, regulation of law towards supply of Products pursuant to the
Agreement; -

. Cost of loading and unloading of raw materials and ingredients used
to manufacture Products and the Products;

x. Approved cost of running and operating a bondead or other warehouse
a5 advised by the Appellant; and

«i. Cost of inwards freight charges in relation to the Material and
Products.

E Any costs other than as specified in Schedule || shall be bome by the
appellant{Clouse 7.3 of the Agreement).

h. PIL shall open a separate bank account {"Account’) wherein all proceeds from
sale of Products made to buyers / distributors under the Agreement shall be
deposited (Clouse 2.1 of the Agreement), All costs specified in Schedule 11 to
the Agreement shall be paid or incurred from the Account (Clouse 7.2 of the
Agreement). The fixed fee payable to PIL under the Agreement shall be
incurred or paid from the Account{Tlouse 7.3 of the Agreement). The
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proceeds from the sale of Products shall be credited into the Account {Clouse
7.4 of the Agreement).

Any credits, subsidies, benefits, refunds, whether monetary or otherwise,
received by the Appellant in relation o costs or amounts receivable by
Praducts pursuant to Schedule Il {'Cost Subsidies’) shall be to the Appellant’s
benefit and the Appellant may elect, at its sole discretion, to deduct or adjust
the same from the amounts payable by the Appellant to PIL under the

Agreement [Clause 3.5 of the Agreement).

In terms of the above facts and provisions, the Appellant herein filed the advance

ruling applicatian submitting that;

L

That PIL is a manufacturer of alcohelic liquor for human consumption and
holds the requisite licences under the State Excise laws.

That the Products which are the subject matter of supply are alcoholic liquor
for human consumplion.

The raw materials for the manufacture of alcoholic liguer for human
consumption are purchased by PIL on its own account and it arrangas for
labour and all other facilities for inputs for manufacturing alcoholic liguor for
human consumption. In this regard, sample invoices were filed with the Ld.
Authority to demonstrate that PIL is purchasing the raw materials by [tzelf
and is the owner of the raw materials,

The Appellant is the risk taker and is entitled o profits from the =ale of
alcoholic liguor for human cansumption.

PIL is entitled to a fixed fee for manufacture and supply of alcohalic liquor for
human consumption. For this purpose, sales invoices are ralsed by PIL for
delivery of alcohelic liguor for human consumption in favour of buyersf
distributers identified by the Appellant.

The transaction is one of supply of alcoholic liquor for human consumption
alona. The physical transfer of alcoholic liquer for human consumption is
made by PIL in favour of buyers/ distributors which are identified by the
Appellant, The entire sale consideration for the supply of alcoholic liquor for
human consumption is split into three parts wiz., (1} fixed fee which is
retained by PIL, {2) the surplus which belongs to the Appellant, and (3] costs
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for the manufacture of alcoholic liguor for human consumption which is
reimbursed to PIL.

g. Mo part of the above sale consideration far alcoholic liquor for hurman
eansumption is subject to G5T as the supply of alcohalic liguor for human
cansumptien itself is outside the purview of the GST pravisions. All the above
components of the sale consideration, whether retained by the Appeliant or
by FIL, are only parts of sale consideration of alcoholic liquor for human
cansumption which is manulactured and supplied by PIL.

h, Advance Ruling Mo. KAR ADRG 9/2018 dated 29.06.2018 supports the
Appellant's contention that the manufacturing activity undertaken by Pit 5
not in the nature of supply of services and, therefore, no GST is liable 1o be
paid on the same,

i, Merely because the cost of raw materials and ingredients used in the
manufacture of Praducts is reimbursed by the Appellant to PIL, it cannot be
concluded that PIL is engagad in job work or supply of services.

i, Without prejudice to the abovementioned submissions, if supply of Products
is hield to be a supply of service by way of job work, the same shall ba levied
CGST at the rate of 2.5%, MGST at the rate of 2.5% and IGST at the rate af 5%

in the Impugned Order, the Ld. Authority has held that the since the costs are paid by
the Appellant herein, there is no supply to PIL and therefore, costs are net liable to
GST. However, while observing so, the L. Authority has held that fied fees paid by
the Appellant to PIL are lighle for GST, without appreciating that there is a single
consideration for supply of alcoholic liquer for human consumption which is beyond
the purview of the GST provisians, The Ld. Authority by coming 1o such a conclusion
has held that PIL Is providing job work services to the Appellant and therefore, fixed
iee which is cansideration for such services is liable ta G5T in the hands of PIL. The Ld.
Authority has alse failed te adeguately answer the second guestion which had been
raised by the Appellant without prejudice to the submissions on the first question.

Appellant filed a letter seeking clarification on response to Question No.2 which was
not adequately answered wvide letter dated 17.12.2018 (filing acknowlecgment
recelved on 18.12.2018) with a specific reqguest to authority to provide the clarification
hé-furﬁ_ 31,12.2018 so as to ably assist them in finalising the appeal. The said letter was
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also served by email to them on the same day. The Appellant had not received any
communication / clarification on the same as of the date of filing the application,
F.  Apgrieved by the findings of the Impugned Order, the Appellant is filing the present

appealon the following grounds which are independent of each other,

Grounds of Appeal

Merely because the cost of raw materlals and inputs used in the manufacture of

Products is reimbursed by the Appellantto PIL, it cannot be concluded that PIL is
pi oviding job work to the Appellant

1. Rk is humbly submitted that the Ld. Authority has erronecusly concluded that the

Appellant is paying fixed fees to PIL under the Agreement Far providing job work services
to the Appellant. As per Section 2 (68) of the CGST Act, ‘job work’ is defined as “any
treatment or process undertaken by a person on goods belonging to another registered
person” and the expression ‘job worker' has to be construed accordingly. An identical
definition of ‘job work” is provided under Section 2 (68) of the MGST Act. In terms of
Section 2 (24) of the IGST Act, the abovementioned definition of ‘job work' under the
CGET Act shall also apply to the 1GST Act. In this regard, It is humbly submitted in terms
of the above

Z. mentioned definition of ‘job waork’, an activity can be said to be ‘job work’ cnly if such

treatment or process is undertaken by a person on ‘goods belonging to another
registered porson’

3. In the present case, it is clearly stated in Clause 2.1 of the Agreement that PIL shall
purchase raw materials and other inputs on their own. Relevant dause is reiterated
below for ease of reference;

2.1 In accordonce with the instructions of Crown to PIL from time to time during the
term, PiL undertaxes to manufocture the products at its Sottling unit ond perfarm
certain allied activities, including the following

2.1.1 purchasing the required moterials, arranging labour and all other facilities ond
inputs In compliance with the product and performonce stondards for the purpose of

manufacturing the products;



By reading the relevant clauses of the agreement, it is evident that PIL is responsible
for purchasing the raw materials and arranging other facilities for manufacture of
products.

Therefore, PIL is undertaking the manufacturing activity on its goods procured and
paid for an its own. In this regard, sample invoices have already been enclosed
herewith to demaonstrate that PIL s purchasing the raw materiais by itcelf and is the
owner of the raw materials. It is humbly submitted that documents of title such as
lorry receipts, tax invoices are issured in the name of PIL by the suppliers and those
documents effectively shows that PIL is the owner of the goods and not the Appellant,
it is also infarmed that insurance on the products, materials, work in progress is taken
in the name of the PILIn this regard, reference may also be made to Clause No. 1.3.1
{f} of the Agreement which categorically mentions that “PiL has volid legol title to ond
rights to use, all movable properties, machineries and equipment used in the Bothing
Unit™. It is clear from the shove that before the sale of Praducts to the Appellant,
theownership of all raw materials and inputs used in manuiacturing of the Products is
with PILOnly because the name of Appellant is mentioned as beneficiary in the
neurance cannot take away the fact that PIL is the owner of the materials. The clause
relating to insurance cited by the Autherity in the Impugned Order can in no way be
caid to lead to a conclusion that the raw matenals and inputs used by FIL n
manufacture of the Products effectively belong to the Appellant, Therefore, it is the
sppellant’s humble contention that the Appellant cannot be said to have an effective
awnership of the raw materials and inputs used for manufacture of the Products in
tarms of the Agreement, In any case, it s most humbly submitted that the definition of
‘{ob work’ under the CGST Act does not envisage any concept of notional or beneficial
ownership of the goods for determining whether an activity amounts 1o job wark,
accordingly, it is humbly submitted that the manufacturing activity undertaken by Pil
cannot be said to be in the nature of Jjob work’, as defined under Section 2 [68] of the
CGST Act.

In this regard, it is humbly submitted that merely the fact that the cost of raw

materials and ingredients used to make the Products s reimbursed by the Appsllant

_does not change the fact that such raw materials and ingredients are procurad by and

owred by PIL. It is respectfully contended that In any C2se of supply of goods or
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services, the consideration charged for supplying such goods or services can be

broadly split into (1) the cost incurred for supplying such goods or services; and [2) the
amount of profit. The fact that the cost of raw materials used for supphying such goods
or services is recovered from the recipient of goods or services at the time of supply
does not imply that the raw materials always belonged to the said recipient (ie. éven
before the time of supply), Relying on the same reasoning, it is humbly submitted that
merely because the cost of raw materials and ingredients used in manufacture of
Products is recovered from the Appelfant, it cannot be concluded that the said raw
materials and ingredients always belonged to the Appellant and PIL was undertaking

the manufacturing activity an goads owned by the Appellant.

Fixed fees and costs are for supply of alcoholic liquor for human consumption which
has been excluded from the ambit of G5T regime, whether such supply is in the

nature of supply of goods or supoly for services

It is humbly submitted that the Ld. Auth ority has failed to appreciate that the supply of
alcoholic liquor for human consumption, whather in the nature of supply of goods ar
supply of services, has been expressly excluded from the ambit of GST. Therefore, any
kind ofsupply pertaining to alcahalic liquor for human co nsumption cannaot be charged
to GST. In this regard, refererice may be made to the amendments introduced by the
Constitution (One Hundred and First Amendment} Act, 2016 wherein Article 2464 and
Article 269A were introduced In the Constitutior of India te authorize the Parliament
and the Legislature of every State to make laws with respect to G5T. Furthermore,
Article 366 (124} was inserted in the Constitution of India which defined ‘roods and
Services tax’ to mean “gny tax on supply of goeods, or services or both except taxes on
the supply of the alcoholic liquor for human consumplion”, Moreover, Entry 54 in List |l
of Seventh Schedule {5tate List) to the Canstitution of India, which authorizes the 5tate
Government to levy taxesan certain subject matters, was amended as follows:

"54. Taxes on the sale of petraleum crude, high speed digsel, motor

spirit fcommonly known gs petrol), notural gas, ovigtion turbine fuel

and alcoholic liguor for human consumption, but not incliaing sale in

the cowrse of inter-State trade or commerce or sale in the course af

internotfonal trode or commerce of such goods. "
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(Emphasis Supplied)

The CGST Act provides for provisions for levy and collection of GST on intra-5tate
supply of goods and services or both by the Central Government. Under the CGST Act,
sectton 9 (1) specifically provides for the levy of CGST on “all intro-Stote supplies of
goods or services of both, except on the supply of alcohelic lquor far human
consumption”, Similarly, the MGST Act provides for provisions for leyy and collection
of GST en intra-State supply of goods or services or both by the State Government of
Maharashtra, Under the MGST Act, Section 9 (1) specifically provides for the levy of
MGST an “all intro-State supplies of goods or sérvices or both, except on the supply of
alcoholic figuer for human consumption”. As far as the 1G5T Act is concerned, the same
provides for provisions for levy and collection of tax of Inter-State supply of goods and
services or both by the Central Government, Under the IGST Act, Section 5 1)
specifically provides for the levy of IG3T on “ali inter-State supplies of goods or services
ar both, excent an the supply of alcoholic liquor of human consumption i

Based on a plain reading of Article 365 (12A) of the Constitution of India, Section 2 {1}
of the CGST Act [ MGST Act and Section 5 (1) of the IG3T Act, it 1 respectfully
submitted that supply of aicoholic liguor for himan consumption’ has been expressly
sxcluded from the ambit of lewy of CGST / MGST / IGST. Further, the amendment in
Entry 54 in List I} of Seventh Schedule (State List] to the Constitution af India that the
power 1o impose [ax on alcoholic liguar for human consy mption has been separately
prescribed to the State Government, The Appellant would like to point gut that prior to
the Constitution (One Hundred and First Amendment) Act, 2016, Entry 84 to List |
{Unien Ust) of Schedule 7 to the Constitution of India excluded ‘monufacture’ or
‘production’ of ‘eleaholic iquors for human consumption’ fram duties of excise levied
by the Central Government, However, with the passing of the above mentioned
constitistionzl amendment and the consequent GST legislations, what s excluded from
the levy of G5T is the “supply of elcoholic liquor for human consumption”. In this regard,
it s hurmbly submitted that supply’; as defined in the COST Act / MGST Act f IGST Act,
is a much wider concept which includes ‘alf forms of supply of goods or sErvices ar
both’ within its- ambit. As far as GST on ‘supply of olcoholic liquor for humaon
consumption’ s concerned, the same has been excly ded from the overall incidence of
‘sypply’, which includes the supply of goods as well as supply for services. Therefore,
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10,

the intention of the concerned legislatures has been to exclude svery aspect of supply

of alcohelic liquor for human consumption from tax under the GST legislations, be it
supply of goods or supply of services.

it 15 not disputed by the Appellant that the transaction undertaken by them falls within
the definition of “supply’ under the respective legislations, This is clear from the fact
that there Is a transfer or a disposal ef Praducts by the Appellant far a consideration
{lLe. fixed fee and costs specified in Schedule Il to the Agreemant] in the course of or in
furtherance of their business. Therefora, the Appellant's activities would be cuarely
covered under the definition of “supsfy’ under the CGST Act / MGST Act J IGST
Act.Hawever, it is most humbly submitted that the nature of supply being made by the
Appellant is of alcohelic liquor for human consumption for which consideration is paid
by the Appellant. Since the supply under consideration is that of alcoholic liguor for
human consumption which is expressly excluded from the ambit of GST, it is humbly
submitted that no GST is leviable an any component of the consideration (including

fixed fees) paid for the sald supply.

That the Ld. Autheority has erred in sub-dividing the consideration paid for supply of
Products into fixed fees and costs

The Ld. Authority failed to appreciate that there Is no independent service provided by
PIL to the Appellant. The alleged service gers subsumed in the manufacture of
alcoholic liguor for human consumption and finally what is supplied is only alcohalic
liguar for human consumption. Therefore, it would be incorrect to sub-divide the
tranzaction of alcoholic liquor for human consumption and atternpt to tax the service
portion, if any, which already stands subsumed in the final product which is alcoholic
liquor for human consumption alene. For instance, if the manufactursr enters into an
agreement to supply packaged pens, the activity of packaging pens gets subsumed in
the manufacture and no separate service of packaging pens will be said to be
undertaken. Therefore, observing that there is a job work activity which is being done

for which fixed fee is being paid is entirely incorrect.

In‘this regard, it Is hurnbly submitted that the following facts are undisputed:
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1l.

a That PIL is a manufacturer of alcoholic liquor for human consumption and
halds the requisite licences under the State gxcise laws (Recital (B), Clause
1.3.1{a) and {d) of the Agreement).

b. That the Products which are the subject matter af supply are alcoholic liguor
far human consumption as is clear from the definition of Products under
Clause 1 {u] of the Agreement which defines "Product (5]

c. The raw materials for the manufacture of alcohelic liguor for human
consumption are purchased by PIL and it shiall arrange for labour and all other
facilities for inputs for manufacturing alcoholic liquor for human consumgtion
[Clause 2.1.1 of the Agreement).

d. The appellant is the risk taker and is entitled to profits from the sale of
aleohalic figuor for human consumpuian (Clause 3.1 and 3.5 of the
Agreament).

& PILis entitled to a fixed fee for manufacture ang cupply of alcohalic iquor far
human consumption (Clause 2.3 and 7.3 of the Agreement}.

£ Sales invoices are raised by PIL for delivery of alcoholic liquor for human
cansumption In favour aof buyers/ distributars identified by the Appeilant.

On a perusal of the above, it hecomes ear that the transaction is one of supply of
alcohelic liquer for human constmption alone. The physical transfer of aleaholic liguor
for humar consumption ks made by PIL in favour of buyers/ distributors which are
identified by the Appellant, The entire cale cansideration for the supply of alcoholic
liguor for human consumption is split inte three parts viz,, (1] fixed fee which is
retained by PIL, (2] the surplus which belongs to the Appellant. and (3] costs for the
manufacture of alcoholic liquor for human consumption which is reimbursed to PIL No
part of the above sale consideration for aleoholic liguor for human cansumption 15
subject to G5T as the supply af alcoholic liquor for human cansumption ftself is outside
the purview of the GST provisions. all the sbove compaonents of the sale consideration,
in toto, whether retained by the Appellant or by PIL, are only parts of sale
consideration of alcoholic liquer for human consumption which is manufactured and
sypplied by PILIt is humbly <ubmitted that the Ld. Authority has thus erred in breaking

up the sale consideration which is entirely for siupply of alcoholic ligquer for human
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12,

13,

14,

consumption into costs which are not liable for GST and fixed fee which is liable for

G5T.

relevant provisions un the G5T have to be strictly construed

The Ld. Autharity has erred In its Interpretation of the legal provisions to observe that
thera is a supply of job work service to the Appellant which is taxable under G5T. It is
submitted that it is well settled that taxing statutes are to be strictly construed i.e. a
taxing statute has to be looked at merely in terms of its language and there is no roam
for any intendment, The reasoning behind such construction of taxing statutes is that
there is no concept of equity in taxation law. This principle has been upheld by the
Honble Supreme Court in a series of judgments, including by a Constitutional Bench of
the Hon'ble Supreme Court in Hansraj Gordhandas v. HH Dave, [1969) 2 SCR 253 a:
well as in 5ales Tax Commissioner v. Modi Sugar Mills, AIR 1961 SC 1047,

In light of the above mentioned rule of construction relating to taxing statutes, it is
humbly submitted that the definition of ‘job werk’ only includes such treatment or
process undertaken by a person on ‘goods belonging to another registered person’. In
the present case, it Is already established that PIL is working on 115 awn goods and not
on Appellant’s goods. Further, the language of Article 366 {124) of the Constitution of
India, Section 9 (1) of the CGST Act / MGST Act and Section 5 (1) of the IGST Act have
to be strictly construed as well, without considering the consequences that it may
have. Once the sald provisions are interpreted strictly in terms of their language, it is
respectfully contended that the ‘supgply of alcohalic iguar for human corsumption” in
all forms, either as a supply of goods or a supply of services, is excluded Irom the levy
of CG5T / MGST / 1GST. Therefore, it is the Appellant’s contention that there shall be
no levy of CGST / MGST / IGST on the cansideration paid by the Appellant as the same
are in relation to ‘supply of alcaholic liquar for human consumption’,

The Ld. Authority also failed to appreciate that since there is a constitutional bar on
the very supply of alcohalic liguer for human consumption, G5T cannot be levied on
any aspect of a transaction pertaining to the supply of alcohclic liguor fer human
consumption. In this regard, the Appellant places reliance on the well-setiled position
af law that a thing which cannet be done directly cannot be done mdirecthy,

Accordingly, it is respectfully contended by the Appellantthat something which is not
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15,

constitutionally / statutonly permissible, the same cannot be justified by relying on the
language of the Schedule to the relevant statute. To explain the said submission in the
context of the instant factual scenario, it is submitted by the Appellant that lavy of E5T
an supply of alcaholic liquor for human consumption s expressly excluded under the
Canstitution of India as well as the CGST Act f MGST Act / IGST Act. Therafore, the Ld,
Autharity erred in observing that G3T can be levied on supply of alcohelic liguer far
human consumption if the same amounts to 2 treatment | process on another
persen’s goods. To substantiate this contention, reference may be made to the
judgment of the 7-judge Bench of the Hon'le Supreme Court in Re Herala Educatiun
Bill, 1957 Reference under Article 143 {1) of the Constitution of India, AIR 1958 5C
956 wherein it was held that “Even the fegislature cennat do indirectly what it certainly
cannat do directly”, Similarly, a Constitution Bench of the Hor'ble Supreme Court in
State of Punjab v. Devans Modern Breweries Ltd, (2004) 11 SCC 26held that "t is o
well-settled principle of Jow that o thing which connat be dane directly connot be done
indirectly”. Relying on these judgments, it is humbly contended by the Appellant that
ance the supply of alcoholie liquor is excluded from the very definition of GST under
the Constitution of India as well as from the charging provisions levying CGST / MGST /
IGST under the CGST Act / MGST Act / IG5T Act, there is a total bar an imposing 55T on

such a supply in any form, including by way of creating a deeming fiction

Advance Ruling No. KAR ADRG 9/2018 dated 79.06.2018 supports the Appellant’s
contention that the manufacturing activity undertaken by PIL is not in the nature of

supply of services and, therefore, no GST Is liable to be paid on the same

The Ld, Autharity erred in ignoring the fact that the Advance Ruling No. KAR ADRG
g/2018 dated 29.06.2018 given by the Authority for Advance Ruling, Karnataka
[(‘Karnataka Adwance Ruling’) in the case of M/s. Urited Breweries Limited
(‘UBL"actually supports the Appellant’s contentions. The facts of the Karnataka
Advance Ruling are similar to the facts of the present case insofar as UBL, apart from
manufacturing beer on its own, alio has manufacturing arrangament with Contracl

Botlling Units |'CBUs’) who manufacture beer under brand names belonging te the

applicant and supplies such beer Lo market, As per the sgreements unoer

consideration in the Karnataka Advance Ruling, CBUs were entitled to a fixed sum and
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16,

17,

18.

the cost of the raw material, cost related to energy consumption, fixed costs ete,
Similar to the present case, the said agreements provided that the CBUs shall be
procuring the raw materials required, even If it was under the close supervision of
LBL.

With respect to the guestion of levy of G5T on the profit earned by the CBUs out of
their manufacturing activity, it was noted in the Karnataka Advance Ruling that UBL
had not supplied any goods used in the manufacturing activity undertaken by the CBUs
and, therefore, the CBUs are not engaged in supply of any service to UBL. Accordingly,
it was decided that there is no liability of G5T on the amount retained by the CBLis

In view of the decision in the Kamataka Advance Ruling, it is humbly submitied that
the said decision is directly contrary to the position taken in the Revenue submissions.
The said decision, in fact, supports the interpretation adopted by the Appeliant. It is
humbly submitted that in the instant facts, PIL 5 not working on another person’s
goods. This is a case where PIL purchases the required materials on their own and then
manufactures and packs Products out of such geods, Therefore, it is respectiully
subrnitted that the present case cannot be said to be'one of “any fréctment or process
which is applied to another person's goods®. Accardingly, relying on the Karnataka
Advance Ruling, it s humbly submitted that PIL s not engaged in supply of any service

to the Appellant and, therefore, no G5T is hable to be pald

With respect to the Appellant's second guestion which has been raised without

prejudice to the submissions in the first question, the Impugned Order has failed to
provide a specific and adeguate response to the Appellant’s guestion

It is humbly submitted that the Ld. Autharity has failed to provide a specific answer to
the second query raised by the Appellant. The Ld. Authority has merely noted that
what is 3 service in this case 15 the entire gamut of brewing [/ manufacturing, packaging
and supplying beer by PIL to the Appellant for which PIL is receving a consideration. In
its answer to the Appellant’s query, the Ld. Autharity has merely held that supply of
heer per se 15 not taxable and that what 15 taxable in the subject case is the job wark

which is a service provided by PIL 1o the Appeliant,
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21.

it is humbly submitted that the Appeliant had not sought a response on the nature of
service which is taxable but the specific rate at which G5T will be charged, if brewing,
bottling and supplying Products is considered to be a taxable supply. In this regard, it Is
the Appellant’'s humble contention that all the activities under consideration l.e
brewing, bottling and supplying Products are in relation to beer which is classifiable as
Customs Tariff ltem 2203 00 00 of the First Schedule to the Customs Tariff Act, 1975,

Accordingly, it was the Appellant's respectful contention that if brewing, battling and
supplying Products is cansidered to be a taxable supply, the same shall be levied CG5T
[in case of intra-State supply) at the rate of 2.5% in terms of Netification No. 11/2017-
Central Tax {Rate} dated 28.06.2017, as amended by Naotification No, 31/2017-Central
Tax [Rate) dated 13.10.2017. Similarly, there shall be a levy of MGS5T {in case of intra-
State supply) at the rate of 2.5% on the sald taxable supply in terms of Notification No.
11/2017-5tate Tax [Rate) dated 29.06.2017, as amended by Notification Na. 31/2017-
State Tax [Rate) dated 13.10.2017. In case of an inter-State supply, 1GST shall be levied
at the rate of 5% on the said taxable supply in terms of Netification No. &/2017-
Integrated Tax (Rate} dated 28.06.2017, as amended by Notification No, 39/2017-
Integrated Tax (Rate) dated 13.10.2017.1t is humbly submitted that the Authority has
not cansidered the submissions made by the Appellant and has not given any specific
finding with respect ta the rate. It is humbly submitted that insofar as no specific
response has been recorded, the Impugned Order has failed to give an adequate and
correct respense to the Appellant’s question on which advance ruling had been

sought.

Personal Hearing

A perscnal Hearing in the matter was conducted on 14.03.2019, wherein ShriTarul
Gulati, Advocate and authorised representative of the Appellant, reiterated the
written submissions, made earlier before us, Skri Rajesh Advani, Deputy Commissioner
of State Tax, appearing as jurisdictional officer, reiterated the submissions, which were

made previously before AAR,
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Discussion and Findings

22, We have gone through the entire recards, facts of the case and have aleo taken on

recard, the written and oral submissions, made by the appellant as well as by the

respondent, We have also gone through the impugned order, issued by the Advance

Ruling Authority, which states that the entire gamut of activities viz.- brewing, battling

and packaging of the product, which in the instant case is alcoholic liguor, undertaken

by PIL at the behest of the Appellant, as per the agreement entered between PIL and

the Appelfant,will constitutejob work and accordingly, will attract GST, as prescribed

under the GST Act,

23, Ongoing through the written submissions, made before us while preferring appeal

against the impugned advance ruling.it is observed that the contention of the

Appellant mainly revalve around the following arguments:

fil

(i)

The fees paid to PIL by them Ffor undertaking the said activities of
brewing/manufacturing, bottling and packaging of the products i.e. beer, along
with other allied activities required for carrying out the said manufacturing of
beer, e.g. purchasing the raw materials, arranging labour and all other facilities
and inputs as per the Product and Performance Standard, clearly laid out by the
Appellant in the said agreement, is towards the supply of the alcohalic liguer for
human consumption and therefore, will not come under the ambit of G5T as per
the provision of Article 366[{12A) of the Constitution of India and also as per the
lewy and collection provision carved under Section 9/1) of the CGST Act,

They have also contended that since PIL is the actual owner of the raw materials
and other ingredients required for the manufaciure of the beeras the said raw
materials are purchased by the PIL an their own account in accordance with the
terms and covenants of the agreement, they are not performing any treatment
or process on the goods belonging to ancther registered person, which s an
essential requirement of the activity of "Job work’ as provided under Section
2[68] of the CGST Act, 2017,

The Appellant, further; contended by submitting that merely the fact that the
cost of raw materials and other ingredients used to make the Products is

refmbursed by the Appellant does not change the fact that such raw materials

1r
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and ingredients are procured by and cwned by PIL and hence till the time the
manufactured Product is supplied by PIL to the buyers/distributors identified by
the Appellant, the ownership of the raw materials and other ingredients remain
with PIL, which s also reflected from larry roceipts , tax invoices issued by the
various vendors in the name of PIL, The appellant also relied upon the fact that
the insurance in respect of the raw materials, Praducts and wark in process are
alsa in the name of the PIL.

Taking into account, the zferementioned contentian made by the Appeliant, in

seriatim. and the facts of the case before us, first we will ascertain whether there 1= a

supply of alcghalic liguor for human consumption by PIL to the Appellant, For this we

will refer to the meaning of supply as provided under 3ection 7 of the CGST Act, 2017,

which has been reproduced herein under;

(1) For the purposes of this Act, the expression "supply™ includes-

{a) all forms of supply of goods or services or poth such as sale, transfer, barter,
exchange, license, rental, lease or disposal mode or agreed to be made for a
concideration by o person in the course or furtherance of business;

1 R

IE) coveismissnasnnn
in the instant case, it |5 expressly clear that PIL is being paid a fixed amount of
fas for undertaking the manufacturing and other sflied activities required for
the manufacturing of the Product Le. beer for the Appellant and not for the
cale of the manufactured beer. In fact, the manufactured Product i.a. beer Is
cald to the buyers identified by the Appellant. Thus, thera is no sale taking
place between PIL and the Appellant. Therefore, this contention of the
appellant that the consideration received by PIL from the Appellant is for
supply of alcoholic liguar for human consumption, is factually incorrect and
fallacious, and hence not tenable,

As regards the second and third contenticn elucidated above, it is ohserved that the
purchase transaction al the raw materials and other ingredients required for the
brewing of beers is undertaken by PiL under the instruction and guidance of the
Appellant as prescribed under clause/entry 5 Product and Performance Standard of
the said agreement entered between PIL and the Appellant, which stipulates that

%
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“Crewn would be entitled to specify , inter alia, as part of the Praduct and
Performance Standards, the guality, specific varieties, sources and terms for
procurerment of Materials........."

Thus, PIL does not have any stake in declding the quality, varieties and even the source

of the materials, which are used to manufacture the Product i.e. beer. This fact |s also

reflected from the entry 4.5 of the said agreement, which is reproduced herein under:

“4.5 PiL shall not settle without Crown’s prior written consent any elaims or disputes
with any supplier of the materials identified by the crown or any third parties in
relation to activities undertaken by PIL pursuant to this ogreement including
operation of the Bottliing unit.”

Thus, from the above, it is aptly elear that though PIL is undertaking the purchase
transaction of the raw materials and other ingredients used in the manufacture
of beers, it is the Appellant, whao is deciding not anly the qualities and varieties
of the materials, but also the suppliers from whom these materials are to be
purchased along with the terms and conditions for the purchase transaction. PIL
is undertaking these purchase transaction simply as an agent or representative
of the Appellant as they do not enjoy any autonomy, whatscever, while
performing these transaction. Further, it is germane that the cost of the
purchase of the entire raw materials and other inputs Is also incurred to the
Appellant, as is submitted by the Appellant. Further, it is observed that the
Appellant bears the cost of the insurance in respect of the materials, Products
and work in process and accordingly is the beneficiary of any insurance claims
which may arise and acerue in future. Further, it has been clearly stipulated
under entry 3 of the said agreement that the risks and rewards arising from the
business of sale of the Products under this Agreement belong solely and
exclusively to Crown, i.e. the Appellant. All these abovementioned Ffacts clearly
establish that all the goods, on which PIL is undertaking the manufacturing
process, belong to the Appellant and certainly not PIL. Thas, this contentionof
the Appellant is not tenable and hence not considered,

26, Thus, or perusal of the said agreement entered between the Appellant and PIL and
discussions made above, it is adequately clear that the transaction between the

Appellant and PIL is not that invelving goods, rather it is In the nature of the job wark

1G5



activity in accordance with the provision of section 2 (68} of the CG5T Act, 2017, which

has been reproduced here for ease of reference:
“I68) Job work means any treolment OF process undertoken by o person on goods
belonging to another registered person and the expression ‘lob worker’ shall be
construed accordingly;”
Thus, applying the above provision in the present case, it it abundantly clear that the
activities of PIL as contemplated under the said Agreement are those of the “job
worker” as they are carrying out thewr entire activities of brewing, bottling and
packaging an the goods belonging to anather registered person, in this case, the
appeliant, The final manufactured Products i.e. beer also helong to and are owned
by the Appellant, as the final products are delivered by PIL to the buyers, which are
identified by the Appeltant and entire sale consideration agalnst the same is credited
to the designated bark account meant for manufacturing expenses and saie
proceeds of the Product i.e beer ft has been stipulated in entry 3.5 of the smd
Agreement that ¥ The costs incurred on purchase of Materials, other expenses 5et oul
in Schedule Nl and the sale revenue generated from the sale of products will olways
be Incurred on occount of and inure to the benefit of Crown. It Is therefore clearly
understood and acknowledged by the porties thot any surplus arising or recorded in
the Manufocturing ond Sales Account wil always belong to Crown and walld be
utilized by Crown at its sole discretion.™
Entry 3.1 contemplates that PIL shall be entitled only to the Fixed Fee for
perfarmance of its obligations under 1his agreement to the reasonable satisfaction of
Crown.
Entry 7.8 of the said Agresment stipulates as under:
“ The Parties agree and acknowledge that Crown shall be responsible for the
collection of proceeds from the sales of products and crediting of the same In the
Accaount,”
All these above clauses cleasly establishes that the actual owner aof the finishead
product is the Appellant and not the PIL as the entire sale process viz.- identification
of the actuzl and potential buyers and recovery af the sale proceeds etc. is controlled
and administered by the Appellant, making them accountable for the sale of the
Products.
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All the above discussions and finding leads us to this fact that the PIL is acting merely
a5 the "lob Waorker“for the Appeliant, Now, coming to the Appellant contention
wherein they have argued that any supply, whether of goods or of services, which are
made in relation to alcoholic liquor for huwnan consumption, is beyond the ambit of
G5T in accordance with the provision of the Entry 54 of List || to the Ssventh Schedule
te the Constitution of India as amended, which provides that ". Toxes an the sole af
petroieum crude, high speed diesel, motor spirit {eammanly known as petrol), natural

gaos, aviation turbine fuel and alcahelic liquor for humen consumption, but not

including sole in the course of inter-State trade or commerce or sale (n the course of
internotional trade or commerce of such goods.” It /s ohserved that this provision

clearly proscribes to levy ony tax on the sale of the alcgholic liguor for human

consumption by ihe authonty other than the stote Govi. Authority gs the same falls

under the jurisdiction of the State Gowt, However, the said provision does not prohibit
to levy the taxes on the process leading to the manufacture of the alcohalic liquor for
human consumption, a3 the word mentioned therein is the “sale” and not "in relation
to” or the like, which would have given much wider connotation which in that case
would also have rendered the processes involved in the manufacture of the alcohalic
liquar beyand the scope and ambit of GST |

This inference is also supported by the Article 366 {12A), which was inserted in the
constitution which defined "goods and services tax” to mean “any tax on supply of
goods, or services or both except taxes on the supply of the alcoholic liguor for human
consumption.” This provisian again points out that only the supply of the alcohalic
liquor for human consumption is outside the purview of G5T and not the Process
invelved in the manufacture of the same. Had it been the intention of legistature to
keep the processes invelved in the manufacture of the alcoholic liguor, then the word
having wider cennotation like “in relation to” or the similar werds would have been
used which would have wider implication in se much that the processes involved in the
mianufacture of alcoholic liquor would have been kept out of the purview of the GST,
However, that is not the case. Therefore, it would not be proper and legal to interpret
the provision by adding, altering the words used by the legislature by going 2gainst the
wellsettied rule of literal construction of interpretation even if the provision does not
have any ambiguity,
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3L

It is worth noting here that in erstwhile Service Tax regime also, the said activties of
CBUs of manufacturing alcoholic liguor on bohalf of Brand Owners {BOs) against a
consideration, were subjected to Service Tax and this was clarified alsp by CBIC{earlier
CHEC) wvide Cireular Mo, 249/1/2008-C.X.4 dt. 27.10.2008 and Circular Moo
332/17/2003-TRU dt. 30,10,2009.This levy of Service Tax continued upto 30.06.2012.
Thereafter, with effect from 01.07.2012, the activity of production of or process
amounting to manufacture was covered under Section 660 {Megative List] impiying
that the activity undertaken by the CBU went out of purview of Service Tax The
statute was yet again amended and process undertaken by CBUs once again came
under the purview of Service Tax with effect from D1.06.2015 and remained there tll
30.06.2017, Therefore, it is observed that the activities of CBUs were subjected to
Service Tax just prior to introduction of G5T.

We also abserve here that the Ruling given by AAR, Karnataka, in the matter of M/s
UBL, eited by the appellant in this case, cannot be relied upon on following grounds:-
[i}. The Rulings given by Authority for Advance Ruling are applicant specific and cannat
be generalised.

{ii). Mo Ruling of any AAR is binding on the Appellate Authaority.

(ili). Even to have the persuasive value, the agresment between M/s UBL anc thelr
CBUs i5 not before us to compare with the agreement of Appeliant with their CBL
(M /s, PILL

{iv}. Based on the recordirgs in the said referred ruling it prima facie appears that the
facts of two cases are different as in case of M/s UBL, a brand fee was charged by the
Reand Owner from the CBU which is not the case here.

Mow, coming to the second guestion asked by the Appellant, wherein they have
submitted thatwithout prejudice to the submissions ma de elsewhere, if the supply of
Broducts is held to be services by way of job work in relation to beer, what shall be the
rate of CGST / MGST J1GST that shall be levied on the said taxable supply?.

As regards the contention made in respect of the rate of 65T that would be levied on
the job working activities in respect of the manufacture of beer, we do not agree Lo
the argument put forth by the Appellant wherein they submitted that all the activities
under consideration i.e. brewing, bottiing and supplying Products ara in refation to

baer which is classifiable under item 2203 00 O3 of the First Schedule to the Customs
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Tariff Act, 1975 and hence liable to 5% GST {2.5% CG5T +2.5 % SGST) In accordance
with the entry 26(f] bearing Heading 9988 of the Motification 11/2017 dated
28.06.2017. There is no dispute about classification of Beer under heading 2203 but
all the products classifiable under Chapter 1 ta 27 do not attract 2.5% CGST under
entry no. 26(f} of Notification no. 11/2017-C.T.{Rate] dt. 28.06.2017, Only food and
food products of these chapters are eligible for this exemption. Now, it is to be seen
whether alcoholic liquor for human consumption can ba considered as food for the
purpose of exemption under the said notification. There is no definition of food and
food products under G5T Acts. However, Hon'ble Supreme Court has discussed this
igsue in detail in the matter of Collector of Central Excise Vs Parle Exports (P} Ltd.
reported in 1998(38) E.LT.741(5.C.} and decided that non -alcohelic beverages were
not eligible to exemption as food products, Everything consumed by human cannot be
concidered as food or food products for the purpose of exemption from GST. The
contest, spirit and reason of law need to be examined to extend exemption. . Hon'ble
supreme Court in the said judgment had opined that * it connor be contended that
expensive items like Gold-Spot bose, Limoa-base of Thums up-base were intended te be
given exemption at the cost af public exchequer.” Similarly, it would have never been
the Intention of law to exempt expensive item like ‘alcoholic liquor’ under the

category of food and food products even th ough the same is for human consumption.

Additionally, Hon,ble Supreme Court, in the matter of Commissioner of
Customs{impart) Vs Dilip Kumar & Company reported in 2018{361) E.L.T. 577{5.C.] has
given a landmark judgment concluding that:
“Exemption notification should be interpreted strictly; the burden of proving
applicability would be on the ossessee (o show that his cose comes within the
parameters of the exemption clouse or exemption notification.
When there is ambiguity in exemption notification which is subject ta strict
interpretation, the benefit of such ombiguity conpot be claimed by the
subject/ossessee and it must be interpreted in favour of the revenue.”
in view of the above two judgments of Hon'ble Apex Court, we conclude that the
berefit of exemption under entry no. 26(f) of Motification 11/2017-C.T.[Rate) di

I8 06.2017 iz not available to alcoholic liguor for human consum ption.

3



33. In view of the above discussions and finding, we are of the opinion that the activities
perfarmed by the PIL, on the goods of Appellant. are in the nature of the Job work and

accordingly attract 18% GST, Accordingly, we pass the following order
Order
We do not find any reason to differ with the ruling pronounced by the Advance

Ruling Authority in as much as the activities performed by the PIL on the gaods of

the Appellant, are in the nature of the Job work and accordingly attract 18% GST.

| A .
(RAJIV JALOTA) (SUNGITA SHARMA)
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