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At the outsat, we would lke 1o make it clear that the provisions of both the TG5T Act
and the MGST Act are the same except for certain provisions. Therefore, unkess a mention is
specifically made to such dissimilar provisions, a reference to the CGST Act would also mean
a reference to the samea provisions under the MGST Act,

The present appeal has been filed under Section 100 of the Central Goods and Services
Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred
to as “the CGST Act and MGST Act”] by Bajaj Finance Limited {herein after referred to as the
"Appellant”] against the Advance Ruling No. G5T-ARA-22/2018-19/B-85 dated 0&6.08.2018.



BRIEF FA F THE CASE

The Appellant is a non-banking financial company and s inter aiio engaged in providing
various types of loans to the customers such as auto loans, loans against the property,
personal loans, consumer durable goods loans, etc. All these loans are interest bearing
loans,

The Appellant, inter alla, enters into agreements with borrower/customers for
providing loans to them. The loan agreements provide for repayment of the
cutstanding dues/Equated Monthly Instaliments [EMI) through cheque/ Electronic
Clearing System ('ECS’)/ Mational Automated Clearing House ["MACH') or any other
electronic or clearing mandate, The illustrative coples of loan agreement entered into
betwaen the Appellant and the customers have been enclosed.

In case of dishonour of cheque/ECS/NACH or any ather electranic or dearing mandate
by the customers, the Appellant collects penal/bounce charges, which is in line with
the agreed terms and conditions between the borrower and the Appellant. The
bounce charges are generally a fixed amount per default committed by the customer,
e.g. Rs.350/- tor each dishonour of cheque/ECS, The bounce charges are collected only
from the defaulting customers and not from all customers,

The retevant extract of clauses of a sample aute loan agreement in respect of bounce
charges is reproduced below for ease of reference:

I DEFINITIONS AND ABBREVIATIONS:

"Bounce Charges” shall mean, dishonor of post-doted cheque / ECS/ ADMY entrusted
by the borrower / co appellont / co borrower for clearance of EMI [monthiy
instalments} or non-payment af instalfment on or before respective due date for other

modes,
I, TERMS OF THE LOAN!
3. The Borrower agrees and confirms that:
- (W] BFL is entitled to levy penalty os follows an defoult:

(a) Bounce Charges of up to Rs. 350/~ on eoch Bounce os per clouse B of the schedule.



Schedule forming port of Auto Loan agreement:

(8] Penal Charges for bounce up to Rs, 350/- per default / per month ....."

The amount of bounce charges collected fram the customers are accounted by the
Appellant in its core accounting platform ie, 5AP under General Ledger Code
60000150,

Under the GST law implemented from luly 0L, 2017, the Appellant is of the view that
bounce charges collected by it from the customers (for the breach of the terms and
conditions of the loan agreament] are in the nature of penalty/ liguidated damages,
and therefore, the same is not a consideration for supply of service and hence, should
not be subjected to the levy of G5T. However, considering the ambiguity on taxahbility
of penal/ bounce charges under the GST law, as an abundant caution, the Appellant
had filed an application for Advance Ruling before the Maharashira Authority for
Advance Ruling {hereinafter referred ta the ‘Ld. AAR') on 09.05. 2018, on the following
guestinn:

“Whether the Bounce Charges collected by the Appellant should be treoted as a supply

under the GST regime?”

The Ld. AAR passed the Order holding that the bounce charges collected by the
Appellant amounts to supply of services under Sr. No. 5(e) of Schedule II to the CGST
Act, and is therefore liable to G5T,

pggrieved by the impugned order dated D6.08.2018, the Appellant has filed this
appeal, inter afia, on the following grounds which are urged without prejudice to each
other.

GROUNDS OF APPEAL

The Impugned AAR order is a non-speaking order and ks liable to be set aside on

this ground alone.
AL the outset, it is submitted that the impugned AAR order is a non-speaking order,

in a5 much as the Ld. AAR while passing the said order has failled to consider the
following submissions made by the Appellant and has also failed to record any
findings in that regard;

(i) Bounce Charges collected by the Appellant Tor the breach of contract by the

customer, is not covered under the ambit of clause {e) of Entry 5 of Schedule
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(i

(i)

()

Il to the CGST Act. The said clause can be made applica ble only when there is
an agreement to the obligation to tolerate an act ar situation, and the word
‘obligation’ implies a duty or a liakility on the perscn making the obligation,
with a corresponding right to the other person to enforce such oblgation.
However, in the present case, there is no obligation upon the Appellant to
solerate the act of non-payment or delayed payment by the borroweer. The
payment of bounce charges neither obligates the Appellant not to take any
legal acticn against the borrower, nor the barrower gaing any right to sue the
Appellant for any legal action taken by the Appellant. Therefare, the bounce
charges payable by the borrower on breach of its contractual obligation
cannat be treated as a payment for any obligation on the Appellant towards
the borrower.

Even interpationally, the damages received by way of compensation for
termination or breach of a contract are not treated as a supply and therefore
not subjected to GST/VAT levy,

The present issue of Bounce Charges is squarely covered by the Australian
GSTD 2013/1, according te which, the payment of a ‘falled payment fee’
{similar to bounce charges] is not a consideration for supply.

Without prejudice to the above, penalty for delayed payment af
consideration is to be included in the value of the supply in view aof clause (d)
of sub-section [2) of Section 15 of the CGST Act. Theretore, any treatment
given to the main consideration for supply (i.e, interest an lnans) shall also be
equally applicable to the penalty for delayed payment of such consideration
{i.e, bounce charges). Hence, the bounce charges would also be exempt from

GST, as in the case of interest on loans.

it is submitted that the above submissions are very crucial to determine whether the

baunce charges collected by the Appellant are liable to G3T. However, the impugned

AAR order is completely silent on the above submissions and fails 1o provice any

reasons/ocbservations for not accepting the sama.

While passing the impugned AAR arder, the Ld. AAR was under an obligation 1o

consider each and every submission of the Appellant and record the reasons for

4



acceptance or rejection of every submission of the Appellant, in order to establish

the linkage betwean the facts, and grant sanctity to the order. In this regard, relance

is placed an the following judgements of the Apex Court:

State of Orissa v. Dhaniram Luhar, (2004) 5 SCC 568

Oryx Fisheries Put. Ltd. v. Union of India, 2011 [266) E.LT. 422 (5.C.)

Asstt. Commr., Commercial Tax Department v. Shukla & Brothers, 2010-
TIOL-131-5C-CT

Commissioner of CG5T & Central Excise v. M/s Development Credit Bank

Ltd., 2018-TIOL-2313-HC-MUM-CX

However, the Ld. AAR has failed to consider the above submissions of the Appellant,

and the said error on part of the Ld. 84K has rendered the impugned AAR order as

irregular and non-speaking.

Bounce Charges do not fall within the ambit of ‘supply’ under the G5T regime.

Under the GST regime, the taxable event |5 the 'supply’ of goods or services. The

scope of the term “supply’ is provided under Section 7 of the CGST Act, which Is

reproduced hergin below for reference:

“7. (1) For the purposes of this Act, the expression “supply” includes

fa} all forms of supply of goods or services or both such os sale,
transfer, barter. exchonge, Ncence, rental, lease or disposal made or
agreed to be mode for o consideration by @ person in the course or

furtheronce of business;

{b) import of services for o consideration wherher or not in the course

or furtherance of business;

fc] the activities specified in Schedule |, mede or agreed to be maode
without a consideration; ond

{d) the activities to be treated as supply of goods or supply of services

as referred to in Schedule 1LY



fa)

On perusal of the above provision, it can be seen that clause {a), (b} and {c) define
the scope of supply, whereas, clause {d) classifies certain activities specified In
Schedule |l as supply of goods or supply of services. Clause (a) covers all kinds of
supply of goods or services made or agreed 10 be made for a consideration by 3
person in the course or furtherance of business. Clause [(b] specifically includes
impart of services for a consideration, whether or not in the course or furtherance ot
husiness, Clause {&) expands the scope of supply by including activities specified in
schedule |, made or agreed to be made without cansideration.

it is therefare submitted that for an activity to be treated as supply under the G5T
law, it has to be carried out for a consideration, except those activities specified in
schedule | for which consideration is not necessary. In other words, amy activity
undertaken without consideration, except those activities specified in Schedule |,
shall not be treated as ‘supply’, and accordingly, will not be leviable to G5T.

It is submitted that the present case of bounce charges collected by the Appellant is
naither 3 case of import, nor, is covered in the list of activities specified in Schedule .
Therefore, clause (b} and clause {c} of Section 711} of the CG5T Act are not applicable
in the present case. Further, as submitted above, clause id} is only far the purpose of
determination whether a particular activity is a supply of goods or supply of services,
Therefare, it is relevant to first detarmine whether a particular activity is covered
within the scope of clause (a), (b} or (c} of Section 7(1) of the CGST Act. In any Case,
the bounce charges caollected by the Appellant is alsa not cove red under clause (dj,
as explained in detail in the submissions made below.

In this background, it is necessary 10 understand whether the bounce charges
collectad by the Appellant constitute a supply for consideration under clause (a) of
section 7(1]. In this regard, it |s relevant 1o rafer to the definition of the term
‘cansideration’ given in Section 2(31) the CGST Actas under:

“31) “considergtion”in rejgtion [0 the su of goads rvices or both includes—
any payment meade or to be mooe, whether in money or otherwise, (n respect af, In
response to, or for the nducement of, the supply of goods or services of both,

whether by the recipient or by any other person hut shall not include any subsidy

“given by the Central Government or o State Governmeank,

]



(o)
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12,

13.

14,

the monetary value of any oct or forbeoronce, in respect of, in response to, or for the
inducement of, the supply of goods or services or both, whether by the recipient or by
any other person but shall not include any subsidy given by the Centrol Government
or a State Government:”

Since the above definition Is an inclusive one, the meaning of the term
‘consideration’ has ta be understood from various external aids, including the natural
meaning given in various dictlonaries, meaning given to the term in rulings by various
forums, etc.

It is submitted in this regard that the concept of consideration has been derived from
the Latin phrase "quid pro quo” which means “something in return for something”, It
is @ well settled principle that *where there is no consideration, there is no contract”
Reference in this regard is alsc made to the definition of the term ‘consideration’
provided in Section 2(d} of the Indian Contract Act, 1872, which reads as under:
“When, ot the desire of the promisor, the promisee or any other person has done or
abstained from dolng, or does or abstains from daing, or promises to do or to abstain
from doing, sornething, such oct or abstinence or promise is called a consideration for

the promise.”

Furthermore, It is submitted that various dictionaries define the term ‘cansideration’

as follows:
BLACK'S LAW DICTIONARY

Consideration means something which is of value in the eye of law, moving from the

plaintiff, either af benefit to the plointiff or of detriment to the defendant
WEBSTER DICTIONARY

something of vaiue given or done in exchenge for samething of value given or done

by anather, in order to moke binding contract; inducement for o contract.

From the above discussed meaning of the term ‘consideration’, it can be said that
consideration would necessarily mean “quid pro quo”, i.e. samething in return. it is a

benefit which must be bargained for between the parties, and is essential reasan for



5.

16.

17,

a party entering into a contract. Further, the consideration for an activity must be al
the desire of the other parson.

However, damages for the breach of contract cannot be treated as a consideration
for any activity, It is submitted that upon breach of contract, the aggrieved party is
entitled to claim compensation for breach of contract, Such compensation i 3 legal
and statutory right provided under Section 73 and 74 of the Indian Contract Act,
1872, and even without any specific clause in the contract for the damages of
compensation payable upon the breach of cantract, the party suffering such breach
has the statutory right to claim damages or compensation from the party who has
broken the contract.

The provisions of Section 73 and 74 are extracted herein below for reference:

“73. Compensation for loss or damage coused by breach of contract. —

When g gontroct has been broken, the party who suffers by such breach is entitled ta
receive, from the poarty whe has broken the contrgct, compensation for any loss or

domoge coused to him thereby, which naturally arose in the usual course of things
from such breoch, or which the parties knew, witern they mode the controct, ta be

likely to result from the breoch of it.
74, Compensation for breach of contract where penalty stipulated for. -

When o contract has been broken, if o sum is named in the contract as the amount ta

be paid in cose of such breach, or if the confroct contains any other stipulation by way
of penalty, the party comploining of the breach is entitled, whether or not octuyr

damg loss is proved o ho on coused thereby, to receive from the port

hgs broken the pontroct reasongbie compensation Gt exceeding the amount 50
nomed or, os the case may be, the penalty stipulated for.

Explanation. — A stipulation for increased interest from the date of default may be a

stipulation by way of penalty.”

Both, Section 73 and 74, provide for reasonable compensation, but, Section 74 15
narrower in scope and limits the compensation to the extent provided for, or

stipulated in the contract.
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21,

It is submitted that the damages in Section 74 may gither be in the nature of
lguidated damages or penalty. If the sum Stipulated in the contract is a genuine pre-
estimate of damages likely to flow from the breach, it is called liquidated damages. If
it is not a genuing pre-astimate of the loss, but an amount intended to secure
performance of the contract, it may be penalty. The guestion whether a particular
stipulation in a contract, is in the nature of penalty has to be determinad by the court
against the background of various relevant factors, such as the character of the
transaction and its special nature,

In the present case, the Appeliant lends ma ney to the customers/borrowers with one
of the conditions in the loan agreement that the customers/borrowers shall make
timely repayment of loan instalments on the due dates. The borrower le under a
contractusl obfigation to ensure that sufficient funds are available in his account an
the due dates of the EMI. However, in case, the barrower falls ta maintain funds in
his account on the due date, the cheque/ECS/NACH presented by the Appeliant ReLs
dishonoured, resulting into default in payment of loan Instalments. This is a claar
case of breach of contract by the custom er/borrower, and therefore, upon default in
payment of the instalments, the Appellant shall be entitlied to recajve damages In
accordance with Section 73 and 74 of the Indian Contract Act, 1872,

The damages in the present case are liquidated in the loan agresment, wherein the
parties agree In advance that upon dishonour of cheque/ECS/NACH, the
customer/barrower shall be liable to pay a fised amount to the Appellant as
stipulated in the agreement (for e.g. Rs.350/- for each dishanour of cheque/ECS).
This amaunt is named in the agreement as Bounce Charges. It is therefore submitted
that the such bounce/penal charges are clearly in the nature of liquidated damages,
in as much as they are pre-agreed amount of damages payable by the defaulting
party on account of breach of the contract. However, the Court may hold such
Bounce Charges to be penalty, in case the Court finds it as exorbitant or extravagant.
Therefore, in view of the above discussion, it is submitted that the Bounce Charges
may either be treated as liquidated damages or penalty, but in any case, the same

shall be damages for breach of contract only.



22

23,

24,

25,

It Is submitted that payment of liquidated damages or penalty is not a consideration
for any service, as they are merely damages for the breach of contract. It s
submitted in this regard that the stipulation for payment of damages upon breach of
contract does not constitute a separate contract; it is a part of the ariginal contract
only. The payment of damages arises on account of breach of the primary contract,
and it would be an incarrect interpretation to say that such payment iz a

congideration for any other contract,

In_the present case, there is only one contract between the Appellant and the
borrower, which is the agreement for loan, for which consideration is pavable by the

borrower in the form of interest. The bounce charges are payable by the barrower,

only upon the breach of such contract, and therefore, such payment does not
constitute a second contract, Therefore, the payment of bounce charges by the
borrower cannot be treated as a consideration either for the primary contract of
lpan, or for any other contract.

In view of the submissions, it is submitted that the bounce charges are merely
damages for the breach of contract, and therefore, the same cannot be treated as a
consideration. Hence, in the absence of any consideration, the bounce charges
collected by the Appellant do not amount to a supply under Section 7 of the CGST
Act, and therefore, the same shall not be leviable to GST.

The Ld. AAR has failed to consider the above submissions, and has procesded on the
presumption that the bounce charges are consideration for the toleration of the
default committed by the borrowers, However, as sxplained above, the bounce
charges are nothing but damages for the breach of contract commitied by the
borrowers, and the such damages do nol constitute consideration for any supply.
Further, the said breach doses not constitute toleration of act, as explained in detail in

the submissions made below.

& Cha collected by the Appellant for the breach of contract by the

customer, is not covered under the ambit of clause () of Entry 5 of Schedule Il to

the CGST Act,
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27,

ZJB.

(e)

29.

(i}
(i)
{iii}

31

As submitted above, clause [d) of Section #{1} of the CG5T Act states that the
activities specified in Schedule | shall be treated as supply of goods or supply of
services, Without prejudice to the above submissions, that the bounce charges
collected by the Appellant do not amount to consideration for any supply, it is
submitted that even such amount does not fall under the ambit of activities specified
in Schedule Il to the CGST Act.
The Ld. AAR in the impugned AAR order has held that the default committed by the
bBorrowers by way of dishonour of cheque, etc. is being tolerated by the Appellant
and is therefore covered under clause (e] of Entry 5 of Schedule 11 ta the CGST Act.
For the sake of reference, the above said entry is repreduced herein below:

"5 Supply of services

The foilowing sholl be treated as supply of services, namely:

agresing to the obligation te refrain from an act, ar to tolerote an act or a situation,

orF o do an act, and™

It is submitted that the Ld. AAR has clearly misinterprated the above clause ta allege
that any act of tolerating would fall under the ambit of the said clause or the
Appellant is doing an act for the customer. The correct interpretation of the law
would be to read the above said clavse as under:

agreeing to the obfigation to refrain from an act;

agreeing to the obligation to tolerate an act or situation;

agreeing to the obligation to do an act.

It is submitted that the expression "agreeing to the obligotion” Is a prefix o all the
three entries, wiz. To refroin from an act’, o tolerote on oct or o sifuation’, ond to do
an ect’, Therefore, to attract the above said clause, there must be an agreement to
the obligation in respect of any of the three entries. In other words, the act of
tolerance requires the wilful agreement of certain situations wherein the party
agrees to suffer or restrain from doing something for some pre-fixed consideration.
In the present case, there is no agreement between the Appellant and the borrowesr
to tolerate the default committed by the borrowers. The only agreement between
the Appellant and the borrower is in respect of agreement for loan, for which

consideration is pavable by the borrower in the form of interest. The bounce charges

i1
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a3

34

are payable by the borrower, only upon the breach of such contract, and therefore,
suech payment does not constitute a second contract,

Howewver, the Ld. AAR has errongcusly recarded various findings in the impugned
AAR order that the loan agreements entered into by the Appellant with the
customers provide that in case of any breach as mentioned in agreement, the
Appellant would tolerate the same subject to receipt of consideration in the form of
bounce charges in return

The above findings of the Ld. AAR are completely erronegus, in as much as none of
the ¢lauses in the loan agreements entered into by the Appellant with the customers
provide that in case of any breach, the Appellant would tolerate the same subject [o
recaipt of consideration in the form of bounce charges in return. As submitted abave,
the bounce charges are only in the nature of liquidated damages or penalty payable
by the borrowers for the breach of the terms af the loan agreement. Such bounce
charges do not amount ta consideration for any supply.

it is further submitted that the above said clause 5{e) of Schedule Il uses the word
‘abligation’, therefore, it is important to understand its meaning to glve correct
interpretation to the entry. The said term has not been defined in the G5T laws, or
the Motifications issued thersunder, therefore, reference is belng made to the
meaning given to it in other Statutes, and its dictionary meaning, as under:

Section 2{o) of the Specific Relie fAct, 1963:

“Obligation” Includes every duty enforceable by law.

Commentary on Section 2{a) of the Specific Relief Act, 1963, by Pollock & Mulla, ot
Pg, No. 1837 of Volume Il 14™ Edition, reads os under:

“Clouse {a): Obligation

An ob ign s or tie, which constroing erson_to do or
something; it implies a_right in her person to which it is correlated, and it

restricts the freedom of the gbligee with reference to definite _octs _ond
forbearances; but in order to be enforceabie, it must be an obligation recognised by

law: and not merely @ moral, social or refligious one. An obligation may not be o legol
one, where it cannot be reduced fo @ maney vilue; | obligotion in EVETY

law 5 at w a lega s i o6 Erson
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respect to another, the other is invested with o corresponding legal right. This

definition s used {n its wider Juristic sense as coverning dulles orising ex confrocty o

ex delicto, and may cover any other enforceable duty under any statufe.™

Black’s Law Dictionary:
“Chligation, r)

1.A legal or morgl duty te do or not do something ® The word hos many wide and

varied meanings. it may refer to anything that @ person is bound fo do or forbear
Jrom doing, whether the duly is impased by fow, controct, provmise, soclol relations,

cowrfesy, kingdness, oF morolity,

2. A formal, binding ogreement or acknowledgement of a liahility to poy o certain

gmount or te do o certain thin r i icular person or set of persons; a

duty arising by contract.

3, Civil low, A legal relationship In which one person, the abligor, is bound toe render o

performance in fovor of another, the obligee.™

Oxford Dicti _.

“obligaticn ®n,

1. gn_oct or course of action to which o person is morally or legally bound. m the

condition of being so bound,
2. o debt of grotitude for o service or fovour.”

In view of the above, it is submitted that the word ‘obligation’ can be understood to
be an act or course of action to which a person is morally or legally bound. It is a
bond or tie, which constrains a person 1o do or suffer scmething and it implies a right
in another person to which it is correlated, As defined in the Specific Relief Act, 1963,
‘obligation’ includes evary duty enforceable by law, so that when a legal duty is
imposed on the person in respect to another, the other is invested with a
corresponding legal right. Therefore, an obligation comes jnto existence, only when
ther

rsan  maki the obligation, with a

corresponding right to the other person to enforce such oblipation.
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37
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39,

400

41.

However, In the present case, there is no obligation upon the Appellant to tolerate
the act of non-payment or delayed payment by the barrower, in as much as, nelther
the Appellant has any duty or liability towards the borrower, nor the borrower has
any right on the Appellant. The payrment of bounce charges neither obligates the
appeliant not to take any legal action against the borrower, nor the borrower gains

any right to sue the Appellant for any legal action taken by the Appellant. On the

contrary, the borrower is under the contractual obligation to make timely repayment
of the loan to the Appellant, and upon the breach of such abligation, the Appellant is
legally entitled to recover damages for such breach and also sue the borrower for
such breach.

It is furthar submitted that @ sum which is payable in pursuance of a_contractual

obligation is different from a sum payable on a3 breach of contractyal obligation.

Therefore, the bounce charges payable by the borrower on breach of its contractual
obligation cannot be freated as a payment for any obligation on the Appellant

towards the borrower,

in view of the above discussion, it is submitted that in the gbsence of an agreerment
by the Appellant to any ohligation to tolerate the act of non-payment gr delayed

ayment of loan Instalments by the borrowers, the mere recovery of bounce charges
for breach of the contract does not constitute 3 supply of service by the Appellant to

the borrower.
It is thersfore submitted that the findings of the Ld. AAR that the Appellant has

talerated the act of default of the borrower which Falls under clause S{e) of Schedule
Il is based on an incorrect interpretation of the law, without considering the
meaning of the expression ‘agreeing o an ohligation’ used in the said provision.
Even internationally, the damages fior breach of contract are not taxed.

it Ig further submitted that internationally, the damages recelved by way of
compensation for termination or breach of a contract are not treated as a supply and
therefare not subjected 1o GST/VAT levy,

In Australian Law, the GST is levied on supply under 'A New Tax System [Goods and
services Tax) Act, 1999, The term ‘supply’ is defined under Section 910) of the said

Act, Clause (g} of sub-section {2) is pori materia the provisions of clause {e) of Entry 5

E:{_Sthadule Il to the CGST Act, which reads as under;

14
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“9-10 Meaning of Supply

{1) A supply is any form of supply whatsoever.

(2) Without ¥miting subsection (1), supply includes any of these:
fglan entry inta, or refease from, an obligation:

{il to da anything, or
fit) ro refrain from an oct; of

fiif o tolerate on act or sitvation. ™

In the above context, reference is made to GSTR 2001/4, issued by the Australian Tax
Office (ATO), explains the G5T treatment of court orders and out-of-court
settlerments. In the said ruling at Para 73, it has been clarified that the damages are
the most common form of remedy arising out of the termination or breach of
contract. The damage, loss or injury, being the substance of the dispute, cannot in
itself be characterized as a supply made by the aggrieved party. This is because the
damage, loss or injury In itsell does not constitute a supply under the provision of
Australian G5T.

Itis pertinent ta bear in mind that the definition of “supply” under the Australian G5T
legislatien includes within its ambit “an obligation to tolerate an act”, Thus, when the
aforesaid GSTR namely GSTR 2001/4 states that payment of liguidated damages is
not towards amy supply, It = reasonable to conclude that the GSTR has also
considered the clause “an obligation to tolerate an act”. In other words, the GSTR
impliedly concludes that the acceptance of liquidated damages does not amount to
tolerating an act and hence would not fall within the ambit af “supply” for the
purposes of GST.

similarty, reference is also made to GSTR 2003/11, pertaining to ‘payment an early
termination of a lease of goods’. It has been clarified thersin that a payment received
to compensate the lessor for damage or loss flowing from early termination as a
result of a default by the lessee i not consideration for a supply, even though the
lessor brings the lease to an end by exercising the right to terminate the lease. Tha
Ruling further provides that in such cases. there will be no taxable supply because a

payment for genuing damages, which i not consideration for any earlisr or current
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46,

L

supply, cannot be said to be made in eannection with any supply. The lessor merely
axercises his right to terminate and the payment is in the nature of damages for the
lssspe’s breach of the lease which gave rise to the lessor's right to terminate. Thus, In
the abowe Ruling issued under Austrafian G5T, it has been clarified that mere
payment of an amount under a damages claim is not a ‘supply’ and hence, G5T is not
payable on such supplies.

Further, reference | made to GST Determination No. 2005/6 which has been issued
to answer the question as to whether a club, association, trade union, society Of CO-
aperative {referred to as “association” in the Determination) makes a supply when it
imposes a non-statutory fine or penalty on a member for a breach of the
assnciation’s membership rules. The said GSTD clarifies that there is no supply made
by an assotiation when it imposes a fine or penaity on its member for a breach of its
membership rules, and the payment of the fine or penalty is therefore not a
cansideration for a supply and hence not leviable to GST. It has been clarified in the
shove GSTD that if the true nature of fine or penalty is a punishment and/or to act as
a deterrent, it does not accord with that nature to suggest that there s a supply to
the member in return for its payment.

Reference is alsa made to the New Zealand case 565 (1996) 17 NZTC 7403, wherein
it has been held that an association, in accepting the payment of fine or penalty,
does naot enter into an obligation with the particutar member 1o tolerate the
miscanduct, but rather is fulfilling its obligation to all members to enforce the rulas.
The member does not gain rights additional to those which are already enjoyed by
virtue of being a member, That Is, upon payment of the fine or penalty, the member
cantinues to enjoy the same rights and privileges and it fallows that the association is
required to cantinue to provide the benefits of membership. In this sense, it cannot
be said that the association ‘makes’ a supply where it already has a pre-gxisting
abligation to continue to provide the benefits of membership.

Reference is further made to the dacision of the Eurapean Court of Justice in the case
of Societe Thermale v. Ministere de I'Economie [2007] 5.T.| 1B66, Colex MNo.
BO5I0277, wherein the issue was whether a sum paid as deposit in a cantract related
to the supply of hotel services was subject to tax or nol The Court held that where

e client exercises the cancellation option available to him and that sum was
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retained by the hotelier as a fixed cancellation charge paid as compansation for the
loss suffered and which has no direct connection with the supply of any service for
consideration, it was not subject Lo tax,

Further, in a decislon of the Court of Appeal (UK} in case of M/fs.Vehicle Control
Services Limited reported at (2013) EWCA Civ 186, it has been observed that
payment in the form of damages/penalty for parking In wrong places/wrong mannar
is not a consideration for service as the same arises out of breach of contract with
the parking manager.

In view of the above discussed rulings, the Appesllant would like to submit that the
very purpose of liguidated damages / penalty is to restitute or make good, the loss
incurred by a person because of a default, non-compliance, etc. of the other person.
Such liguidated damages/penalty may be in relation to some other supply of service
or goods which would have a separate consideration and would be subject to certain
terms and conditions between the borrower and the Appellant. When such terms
and conditions are not fulfilled, the defaulting party is obligated to make good the
Inss by paying liquidated damages. Such liguidated damages/penalty cannot itself
become consideration for continuing with the main supply of service/goods by
terming the same as towards tolerating the acts of the defaulting party.

Thus, liquidated damages,/penalty are merely for making good the loss suffered by a
contracting party due to breach of terms of the contract by other contracting party.
There is no additional benefit given under the main contract of supply of service, in
return for the liquidated damages/penalty.

The ratio laid down in the above discussed rulings shall be equally applicable for
determining the taxability of bounce charges in the present case, as the provisions of
Entry 5{e} of Schedule Il to the CGST Act are similar to the GST/VAT laws of other
countries, and the scope of ‘supply” in such laws is wide enough to cover an
obligation to toferate an act or situation,

Hence, by applying the above rulings, it can be concluded that the bounce charges
collected by the Appellant in the present case, being penalty/liguidated damages for
breach of contract, are not taxable, as the same does nol amount to consideration
for any supply. The impugned AAR order has not dealt with the above submissions,

and is therefore, liable ta be set aside on this ground alane.
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The ent issue is sguarely cove tralia 20 i

it is further submitted that the present issue of Bounce Charges is squarely covered

by the Australian GSTD 2013/1 which holds that the payment of a ‘tailed payment

fee' is not consideratien for a supply. Para 5 of the said GSTD, defines the term ‘fatled
payment’ as a dishonored cheque or a daclined direct debit request. Further, the
term ‘falled payment fee' has been defined as the fee charged by the suppiier to the
recipient in respect of the falled payment, Para 3 of the said GSTD states that in the
circumstances described In para 2, which is reproduced herein below, the payment
of a_‘failed payment fee does not amount to consideration for either a financial
supply or another supply (for example, a supply of administrative services):
“¥ This Determination applies where:

There is an attempt to make o poyment for the underfying supply by way of the
supplier presenting o cheque or the supplier ottempting o direct dehit on the
recipient’s bank account in accordance with the authority it has from the recipient;
the ottempted payment is dishonoured of declined and the supplier’s financial
institution imposes an Inwerd dishonour fee' on the supplier;

the supplier and recipient have agreed or would be taken to heve ogreed that in
wtilising direct debil or cheque payment methods the recipient will have available
funds to moke the payment of the initial consideration amoLnt for the underlying
supply (we occept that this would be the cose in the obsence of contravy
arrangements between the suppiier and recipient);

the supplier and the reciplent have agreed thot if the payment fails the recipient will

liable to g i ment fee'l. The pbligotion to pa mited poyrmen
fee may be included in the ogreement oF conroct for the underlying 5 or in the
ter the Direct Debit Authority for o direct debit, or because the supplier's ability
to charoe o foiled payment fee is spectfied by SIOtUTE;

the failed ¢ feg grises beca fe recipient of the underlying su bz Ao
ifilled its ohiigation to ensure funds were d ilakle to honour O e, or meet g
direct gebil request:

.‘_K.
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the recipient's foilure to fulfil its poyment obligations couses the supplier to incur
additional costs, such os the inward dishenowr fee chorged by the supplier's finoncier,
or to suffer other loss, such that the foilled poyment fee is choraclérised os

compensatory for the odditional costs or loss incurred; and

there is nathing in the ogreement between supplier and récipient that describes the

foiled payment fee as part of the consideration for anything supplied by the supplier.™
Para 21 of the above said GSTD explains the reasoning based on which It is held that
the payment of ‘failed payment fee' does not amount to consideration for supply.
The said para is extracted herein below for reterence:

“21. In the circumstances covered by this Determination, the foiled payment fee does
not have sufficient nexus to any supply. The following matters, in combination, are

relevant to this conclusion;

The failed payment fee relates to losses suffered by the supplier when the recipient

fails to meet its obligations to hove funds available.

The failed payment fee is not an intended consequence of the underlying supply, but

arises because the reciplent failed to hove sufficient funds availoble.

There is nathing in addition to the underlying supply that the foiled payment fee could

be described as ‘for’ even within the broad, inition of Tor consideration”. ™

It s relevant to note that the above GSTD has been issued in the context of
Australian GST law, wherein the ambit of 'supply’ is wide eénough to cover an
obligation 1o tolerate an act or situation. Even in such context, the G5TD holds that
the payment of ‘failed payment fee' does natl amount to consideration for supply.
The GSTD emphasises an the point that there is no additional supply which is “for’
consideration; the ‘failed payment fee” arises due to the failure of the borrower to
meet his obligation. The ‘failed payment fee’ is not for the service to the borrower,
byt Is against the borrower for failing to meet his obligation, Hence, on this basis, the
GSTD concludes that there is no supply arising on the payment of "failled payment

fee', and that such payment is not a consideration for any supply.
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It is submitted that the Bounce Charges collected by the Appellant in the present
case is identical ta the ‘failed payment fee’ referred to in the above GSTD, in as much
a5,

there Is an attempt to make a payment for the loan instaliment by way of the
pppellant presenting a chegque or the Appeilant attempting a direct debit aon the
borrower/customer's bank account in accordance with the ECS or NACH or any other
electranic or clearing mandate abtained fram the borrower/customer;

the borrowerfcustomer has agreed that it will have funds available to make the
payment of the loan Installment;

the barrower/customer has agreed that if the payment fails, it will be liable to pay
the bounce charges as per the terms of the loan agreement;

the liability to pay bounce charges arise Decause the borrower/eustomer has failed to

fulfill its obligation re tha unds w avallable to hon ch r
meet a direct debit reguest;

the borrower/custamer’s failure to fulfil its payment obligations causes the Appellant
%o incur additional costs, such that the bounce charges Is characterised as
compensation for the additional costs or loss incurred; and

there is nothing in the agresmenl between Appellant and the borrower/customer
that describes the bounce charges as part of the consideration for anything supplied
by the Appellant.

In view of the above facts and circumstances, it is submitted that the above GSTD
2013/1 shall be squarely applicable to the bounce charges in the present case. The
Bounce Charges payable by the borrower |5 0ot for any service repdered to him. but
is against the borrgwer for the failure to meet his contractual obligation. The bounce
charges are merely damages for the breach of contractual obligations, and therefore,
the same do not have any connection with provision of service. Hence, the payment
of bounce charges does nol amount to consideration for any supply.

Hence, in absence of any consideration, the bounce charges collected/levied by the
Appellant shall not be subjected to GST. The impugned AAR order has not dealt with

the above submissions, and is therefore, liable to be set aside on this ground alone.
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Without prejudice to the above, penalty for delayed payment of consideration i to
be included in the value of the supply in view of clause [d) of sub-section (2) of
Section 15 of the CG5T Act.

Without prejudice to the abave, it is submitted that in view of clause (d) of sub-
section (2} of Section 15 of the CGST Act, penalty for delayed payment of
consideration for a supply would be included in the value of that supply. The said
provision is extracted hereln below for reference:
“{2) The value of supply shall include—

fd} interest or late fee or penalty for delayed povment of ony considerotion far

any siépply; ang™
In view of the abave provision, the bounce charges levied for delayed payment of
loan dues/EMI, being in the nature of penalty, is to be included in the value of s,
which is nothing but interest only.
Itis relevant to note that sub-section (2] of Section 15 of the CGST Act is applicable
for determination of value of 'any supply’, bath for taxable as well as exempt supply.
Therefore, even if the main supply is exempt by way of any exemption notification,
still, the provisions of Section 1502} shall be applicable to determine the value of such
exempt supply. It would be incorrect to say that the provisions of Section 15{2) are
not applicable for exempt supplies, in as much as, the valuation of exem pt supplies is
equally important as that of taxable supplies, as the quantum of reversal of input tax
credit under Section 17(2] of the CGST Act is determined on the basis of the value of
exempt supplies. Hence, the provisions of Section 15(2) are applicable ta determine
the value of exempt supplies as well,
In view of Section 15{2}(d] of the Act, the bounce charges levied for delayed payment
of kean dues/EMI, belng In the nature of penalty, is to be included in the value of
loans, which is nothing but interest only. Therefore, the bounce charges so levied by
the Appeliant would be treated at par with interest, and any treatment given to the
main consideration (i.e. interest) shall also be equally applicable to such amount (i.e.
penalty]. Hence, the bounce charges would be exempt from GST under Serial No. 27
of the Naotification No. 12/2017-Central Tax (Rate) dated 28.06.2017. read with
Maharashira State Notification No. 12/2017-5State Tax (Rate) dated 29.06.2017.
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Personal Hearing

& personal Hearing in the matter was conducted on 07.03.2019, wherein Shri
Sandeep Sachdeva, Advocate, representative of the Appellant, reiterated their
written submissions, Smt.Harshal Kotale,|Dy Commissioner of State Tax), appearing
as jurisdictional officer, reiterated the submissions, which had been made earlier

before the Advance Ruling Authority.

Discussions and Findings

We have pone through the record, the facts of the case and have also taken on
recard the written and oral submissions made by the appellant as well a5 by the
departmant. We have also gone through the impugned order lssued by the Advance
Ruling Autharity, which says that Bounce Charges, collected by the Appeliant from
their customers/borrowers In the event of dishonouring of the cheques issued by
them or the failure of the payment through the ECS and other electronic means due
1o pon availability of the sufficient funds in the borrower's/custamer’s bank account
las per the terms and conditions of the agreement entered between the Appellant
and its borrowers) would attract GST as the Appellant has tolerated the act, or
situation of default by the borrowers of the loan, against some fixed amount/charges
agreed to be paid by the borrowers. The Advance Ruling Authority has held that this
wery activity of the Appellant viz. tolerating the act, or situation of the default by the
borrowers, 15 adequately covered under the provisions of the entry 3 te} of the
Schedule 1l to the CGST Act, 2017 and thus amounts to- supply of sefvice in
accordance with the provision of Section 7(1)(d] of the CG3T Act, 2017,

On perusal of the above, the issue before us, to decide is whether the bounce
charges collected by the Appellant from their borrowers in lieu of remedies avallable
in the event of the default by the borrowers, occurred in the form of dishenouring of
the loan repayment instruments due ta the non-avallability of the sufficient funds in
the borrower's account, is for tolerating any act as envisaged under the entry 5 (&) of

the schedule Il to the CGST Act, 2017, or otherwise.
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To decide this isswe, first we will go through the entry 5 (e} of the schedule If to the
CGST Act, 2007, which has been reproduced herein under:

el agreeing to the ohligation ta refrain from an act, or [o tolerote on ool or 6

situation, or te do on oct;”

In the instant case, the Appellant has entered into loan agreement with the
borrowers, On perusal of the sample agreement dated 29.06.2015 entered with one
such borrower, it is observed that it contains specific clauses namely ‘Events of
Defaults’ and *Remedies in case of Defaults’. The relevant portion of these clawses
from sample auto loan agreement are reproduced herein below:
25. Events of Defaults:

A defoult shall be deemed to hove been commitfed if the borrower does not comply

with (ts obligobion covenants contained in ts agreement, and alse if:

g, Aoy defoult shall kove occurred in paoyment af Munmfg_!nsrn.'l'mem ar any
part thereof ond / or in poyment of any amouwnt due end poeyable to BFL in

terms of this agreement ...

5 Any of the PDCs delivered or to be delivered by the borrower to BFL

in_terms gnd conditions hereof is net enceshed for any reason
whatsoever on presentation, or.......

26. Rernedies for Defaull:
The foliowing are without prejudige to the gther os olso to other rights ond

remedies ynder law gr in enquiry or under this ggreement:

o BFL has full right to recall the entire loan and proceed against the borrower,
b. in case of defoult by reoson of PDCs, ECS Mondate / ADM / any other

electronic or ather clearing mandate fron ion heing dishonored, BFL shall

initiate legal proceeding under section 138 of the Negotioble Instrument Act
1881 for dishonar of cheques lssued by borrower ar under Poyment ond

Seftetement System Act, J007
¢, Brl shall be entitled to [oke possession of the product withoul prejudice o

any other remedy ovallabie with BEL ...

From the above referred clause 25 of the agreement, it is clear that the default in
payment of EMIs a2 also the bouncing or dishonor of the cheque are hereby deemed

to be defaults under the provisions of the agreement entered between the appellant
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and their customers, On any default or breach of the agreement, the remedies
available with the appellant are either to recall loan or cancellation of agreement, ar
to indtiate legal proceedings under the Negotiable Instruments Act or under the
Payments and Settlement Act, or taking passession of the product, etc. However, the
appellant instead of taking recourse to the remedial provisions in the agreement is
talerating the act ar the situation of bounce [ dishonor of the cheque / ECS f NACH,
tendered by the customers far repayment of EMIs, by imposing / recovering certain
amount as ‘bounce charges'. Hence, such an activity of tolerance of situation of
bounce / dishanor of cheque is adequately covered by entry 5 (&) of Schedule 11,
Such a tolerance of an activity of cheque [ ECS / NACH bounce [ dishonor is against
the consideration and it is in the form aof “bounce charges”. The clause related to
such bounce charges is as under:

3. BFi is entitied to levy penalty g5 follow an defaults:

9. Bounce charges up to Rs. 350/~ per bounce os per clause B of schedule

Thus, as per clause 3 (a) of the said agreement it is also agreed that in case some
default in the form of the dis honoring of the repayment instruments, such as cheque,
failure of ECS and other electronic payment instruments by the borrower accurs, the
Appellant is entitled to recover the baunce cha rges from such defaulting borrowers.
Thus, from the language of the above mentioned clause related to bounce charges, It
Is adequately clear that there is mutual agreement between the Appellant and the
borrower that whenever this event of default occurs, the Appellant can tolerate this
event against some fixed agreed amount. Thus, here it can be said that the Appellant
has tolerated an act ar situation of default by the barrowers, far which they are
recovering some amount in the name of the bounce charges, wherever the
repayment instruments, discussed above, have been dishonored, Hence, such
activity of tolerance is against consideration,

The Appellant, inter-alia, submitted in para {31} and (32) abowve that since there is na
separate agreement between the Appellant and the borrower regarding this act of
tolerance by the Appellant in case of the default by the barrower, the pravision of
the entry 5{e) to the Schedule Il to the CGE5T Act, 2017 will not apply In their case. As
rggan:l io this argument put forth by the Appeliant, we are of the view that though
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there is no separate agreement between the Appellant and the borrower, for the

said act of tolerance of the default by the borrower, there is clear provision laid out
at entry 3 (a) of the above discussed agreement and in this regard, it is the loan
agreement itself which clearly propases the remedy available for the default by the
borrower. Thus, this argument of the Appellant is devoid of any rationale or merit,
and hence is not worth cansidering,

The appellant further contended that it is relevant to first determine whether a
particular activity of the appellant is covered within the scope of cause (a), (b) or (g}
of Section 7{1} of the CGST Act as the clause {d} only provides to treat said activity as
either supply of goods or as the case may be supply of services. The appellant has
made this submission with reference to the provisions of scope of supply. The
appellant has submitted that the clause (a), (b) and {c) of section 7 of the CGST Act
defines the scope of supply, whereas, clause (d] classifies certain activities specified
in Schedule 11 as supply of goods or supply of services, The said section is reproduced
herein below:

SSection 7. (1) For the purpases of this Act, the expression *supply” includes.-

(a} ail forms of supply of goods or services or both such os sole, tronsfer, barter,

exchange, licence, rentol lease or disposal made or ogreed to be maode for a

consideration by o persgn in the course or furtherance of business;

(b} impart of services for a consigeration whether or not in the course or furtherance

of Bugingss:

{c] the activities specified in Schedule |, made or ggreed to be made without g

consideration; and

{d] the activities to be treated as supnly of goods or supply of services g refecred to in

Echedule i

From the aforesaid scheme of scope of supply, it is evident that clause {a) cavers all
kinds of supply of goods or services made or agreed to be made for a consideration
by & person in the course or furtherance of business. The warding provided in dause
(a) start with “all forms of supply such as ..." It means that the form of supplies
enlisted therein are provided by way of examples and It is inclusive of supplies other
than those of enlisted. Clause (b} specifically includes import of services for a

consideration, whether or not in the course or furtherance of business. Clause (3]
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expands the scope of supply by including activities specified in Schedule |, made or
agreed to be made without consideraticn.

The wordings of clause (d) of the sectlon 7 (1) of the CGST Act are very clear and
provide for inclusion of activities enlisted in Schedule Il to be treated as supply ot
goods or as the case may be supply of services in the scope of supplies. Schedule ||
of the CGST Act provides the list of activities to be treated as supply of goods or
services as provided therein. Clause {a} of section 7 (1) covers in its scope all forms of
supplies for consideration. Clause 5 (e} of the Schedule i1 of the CGST Act includes the
activities to be treated as services and it covers the very aclivity in the form of
sxpression “to tolerate an act or a situation” and thereby an act of tolerating bounce
[ dishonor of cheque / ECS / NACH are brought into the ambit of supply by treating it
as a 'supply of services'. There shall not be any confusion in the mind of anyone that
the legislature intentionally brought this activity of tolerating an act in the scope of
supply of services, As explained in the above paras the appellant received the
consideration and tolerated the act of bounce / dishanar of cheque / ECS / NACH. In
view of these facts, on a harmonious and purposive Interpretation of the abowe
referred clauses under sub-section (1} of Section 7 of CGST Act it is very clear thet
they are dependent upon each other and a conjoint reading of Clause (d) and (a) of
the section 7 {1) removes all doubt and makes it absolute clear that such an act of
talerating cheque bounce / dishoner is nothing but supply as mandated under 7 of
the CGST Act.

The Appeliant has repeatedly submitted that the bounce charges recovered by them
from their borrower cannot be considered as cansideration, as the same is not
received by them for supplying any specific service to the borrowers. It is rather in
nature of damage or compensation for the loss incurred to them on account of the
default of the borrower and the barrower |s under the contractual obligation to pay
the said amount. As regards this eontention of the Appellant, it is opined that as long
as the Appellant is tolerating the default by the borrower, this act of tolerance would
be construed as supply of service in terms of the provision of Section 7 (1) (a) of the
CGST Act read with the entry 5 (&) of the Schedule Il to the CGST Act, 2017 and the

amaunt recovered from such borrowers would attract GAT in accordance with the

provision of Section 9{1) of the CGST Act, 2017. We do not find any scope and
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requirement as such 1o discuss the meaning of consideration in such cases, as there
Is no mention of the term “consideration” anywhere in the description provided in
the entry 5 le} of the Schedule Il to the CGST Act, 2017. The bounce charges are
recovered by the appellant for tolerating the act of delay and it is nothing but
consideration, It is clear from the meaning of the “consideration™ provided under
Section Z{31} that it includes the impugned charges. The definition is reproduced
herain:-

“consideration” in relation to the supply of goods or services or hoth includes—

{al __ ony payment made or te be made, whether in money or otherwise, in respect

af, in response to, or for the inducement of, the sy oods of services or both

whether by the recipient or by ony other person but shall not include any subsidy

given by the Centrol Government or a State Government;

(bl  the monetary value of any act or forbearance, in respect of, in response ta, or
for the inducement of the supply of goods or services or both, whether by the

recipient or by ony other person buf shall nol include ony subsidy given by the Central

Government or a Stote Gavernment:”

The consideration also includes the monetary value of any act or farbearance, in
respect of, In response to, or for the inducement af, the supply of goods or services
or both. Here, the bounce charges recovered by the Appellant from their borrower
can be construed as the monetary value of the act of the tolerance from the side of
Appeflant in the case of default by the borrower. Thus, this argument of the
Appellant is not tenable.

The appellant has also contended that the clause {e} of Entry 5 of Schedule 1l o the
CGST Act can be made applicable only when there 15 an agreement to the obligation
to tolerate an act or situation, and the word ‘abligation’ implies a duty or a liability
on the person making the obligation, with a correspanding right to the other person
to enforce such gbligation. However, there is no obligation wpon the Appellant to
tolerate the act of non-payment or delaved payment by the borrower. The payment
of bounce charges neither obligates the Appellant not to take any legal action against
the borrower, nor the borrower gaing any right to sue the Appellant for any legal
action taken by the Appellani. In this respect the appellant in his grounds of appeal
has also submitted that the Ld. AAR has misinterpreted the above clause 5 (e) of
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Schedule Il and interpretation of clause 5 (e) submitted by Ap pellant in this regard is
that it shall be read as under:

() agresing to the obligation to refrain from an act;

{id) agreeing 1o the obligation to tolerate an act or situation;

[iid] agreeing to the obligation o do an act.

Being, the expression “ogreeing (o the obligation” is a prefix to all the three entries.
We believe that the here the appeliant has tried te play with words and coined a new
theary of interpretation the law. In common pa rlance the prefix is a group of lattess
placed before the root or stem of a woerd or part of a word that is placed at the
beginning of another word to change its meaning. By this logic prefix cannot be said
as group of words as stated in submission by appellant. However, the construction af
the clause 5 {e] of the Schedule Il is very clear in regards to separale expressions
menticned therein and separated by semicalon. It is evident from the construction of
the said entry that it contains three pxpressions and that all three ENPrEssions

namely “ogresing to the obligation to refrain from an oct; or fo tolerote on oct or @

situation: or ti do an gct” are separated with semicalon followed by word “or”. It

shows that semicolon and “or” separates the above sald three expressions showing
that they are not inextricably connected. Therefare, the theory of interpretation
coined out by the appellant by connecting group of words of first expression

“ogreeing_to obligation™ with rest of two expressions is not the cormect legal

interpretation.

The relevant estract of Hon. Supreme Court |udgment in the case of PIL of Shri.
Jayant Verma Vs Union of india, dated 16/02/2018 related 1o the expressions

separated by semicoban Is 25 un der:

“We are afraid we connot agree for severg) reasons.
First, urely grammaetically, o sermicolon separotes the twa expressigns showing
that they gre not inextricably connected, ..., Entry 5, LiSt Il _degls with seven

different sublects, all bonded tager nder Entry 5 gnd 5e ted b

semicolgns, making it clegr that eoch subject matter is separgte gnd distinct from

lawss each SErmicolon. .
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The first expression “ogreeing to the obligotion te refrain from” is followed by

‘semicolon’ and word ‘or’ tself indicates that the legislature intended to read these
expressions separately in a disjunctive manner, This has been discussed by the Hon,
High Court of Kerala in case of Mr. Vincent Mathew Ws, LIC of India dated
15/01/2013. The relevant portion of said judgment is as under:

" But, what is more relevant gnd crucial for the purpase of deciding the issue s

that eoch of the eartier clawses wiz., fa) to (bbh) epds up with semicolon. It is fo be

noted that semicelon (i) is g punclugtion maork indicating o grecter degree of

separation than the ‘comma’ ond it is being used to separate parts of @ sentence. It is

glsg warthy fo nofe thal in addition fo semicolan, the conjunction ‘or’ is also used

immegiately after semicolan. Thus, the very syntox of the proviso to Bule £4(1) of the

Act corrving different clouses would reveal thot the punctuation semicolon' ond the

confunction 'or’ ore wsed in belween the clouses corrping different eligibiity criteria

for renewal commission, not without any purpose. In fact, they would indicate that in

troth, they form a single sentence carrping different clouses. .~

Therefore, the correct interpretations of expressions separated by “semicolon”
followed by word "or” is that they are distinct and carry separate meaning. Thus, the
words mentioned in first expression are separate and has limited applicability to the
extent of first expression only. The second expression "to tolerate an act or
situation™ is clearly distinct and separate. In view of this the group of words
Tagresing to the obligation™ from first expréssion of clause 5 {8} mandating for
agreement and obligation are nhot applicable to the expression “to tolerate an act or
situation”. Hence, it is concluded that the vary activity of tolerating act or situation of
delay in payment of EMI is covered under clause 5 (e} of the Schedule |1 without such

obligation as contended by the appellant,

The Appeilant have, inter-afia, contended on the ground that, as per the provision of
the Sectian 15 (2)id} of the CG5T act, 2017, the bounce charges recovered from the
borrower will form part of the value of their main consideration, which in this case is

interest, for the supply of their main service, which in the present case |5 1o extend

the loans of various nature to the borrowers sesking such loans at the fived rate of

ifterest as per the agreement entered between them and the borrowers. Further,

il |



since the main cansideration, i.e. interest in this case, is exempt from the levy of G5T
as per the Notification No. 12/2017-C.T. [Rate) dated 28.06.2017, the bounce charges
collected from the borrowers, being the part of the main consideration, will eligible
far exemption from the lewy of GST.
A5 regards this contention, we intend to delve into the entry laid out in above said
sxemption notification. The same has been reproduced herein under for reference:
“sHeading 9971 Services by way of —
fa) extending deposits, logns or gdvanies in_so for @s the consideration (s
represented by woy of interest ar discount _{other thon inlerest jnvalved in

credit cord serviges ;™

On perusal of the above entry it is evident that above said notification has exemplted
fram GST, the consideration represented by way of interest o discount other than
interast involved in credit card services. The term “Interest” has also been defined in

said naotification. The definition provided therein reproduced as under:

“3. For the purposes of this notificotion, unless the context otherwise requires, -
(zk] “interest™ means interest payoble in gny monner in respect of any moneys

borrowed or debt incurred {including o deposit, claim or ather similor right_ar
obligation) but d t inc ny Servi or other ch in r the

maneys borrowed or debt incurred or in respect of any eredit focility which has

naot been utilised;

Thus, as per said definition the entry includes only the interest payable in respect of
the money borrowed or debts incurred, but does not include any service fees or
ather charges in respect of the maoney barrawed or debts incurred or in respect of
any credit facility which has not been utilized. The “interest” requires o be
constrused not to include there in its ambit any ather charges in respect to the money
barrowed or debts incurred, The bounce charges collected by the Appellant is clearly
not on account interest for the delayed payment af the consideration for their
supply, but for dishonor of the repayment instruments, such as bouncing of the
Cheques issued by the borrowers or the failure of the ECS for non-availabllity of the
eufficient fund in the borrower’s account. Further, the Appellant is recovering

separate amount at the fixed rate of interest under the head of "default interest”, as
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guoted in the loan agreement, on the delayed payment of the EMI by the borrowers.
In view of these facts, we are of the opinion that the "bounce charges” in the present
case are not covered in the Interest meant for the purpose of the exemption and

thereby not entitled for the exemption as claimed by the appellant.

The Appellant have also refied upon the various overseas rulings, viz. GSTR 2001/4,
GSTR 200174, GSTR 2003/11, GST Determination No. 2005/6, issued by the
Australian Tax Office [ATO), Mew Zealand case 565 [1996) 17 NZTC 7408 etc. to
substantiate their contention. As regards these international ruling pronounced in
overseas countries, we are of the view that the aforementioned rulings cited by the
Appellant are not binding on us. We have interpreted the entire issue on the basis of
the provisiens lald out inthe CGST Act, 2017.

In view of the above observations, we are of the opinion that the bounde charges
recovered by the Appellant from their borrowers on account of the default of the
borrowers, where their repayment instruments get dishonored due to lack of the
sufficient fund in their bank account, will attract G5T.

Thus, we pass the following order:

We do not find any reason to interfere with the ruling pronounced by the Authority

for Advance ruling vide their order No. GST-ARA-22/2018-19/8-85 dated 06,08.2018.
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