MAHARASHTRA AUTHORITY FOR ADYVANCE RULING
{constituted under section 96 of the Maharashtra Goods and Services Tax Act, 2017)

BEFORE THE BENCH OF

(1} Shri B. V. Borhade, Joint Commissioner of State Tax
{2) Shri Pankaj Kumar, Joint Commissioner of Central Tax

GETIN Number, if any/ User-id 27A AECM2035R12V _
Legal Mame of Applicant MAHARASHTRA STATE POWER GENERATION |

| = COMPANY LIMITED ,
Registered  Address/ Address provided | 1, 297 FLOOR, PRAKASHGAD, A K MARG, BANDRA |

while oblaining wser id EAST, Mumbai City, Maharashtra, 400051

Dratatls of application GST-ARA, ""PF"“EEL:'.'.".HE.E,EHE.“JE 30132307 |

Concemmed officer Deputy Commissioner of State Tax (E-6300, LIU3, |
Dokt !

Mature of actvity(s) (proposed [ presant)
in respect of which advance ruling sought

& Category = NOT BMENTOMED IM THE APPLICATION

i Diescription {in bricf) — Mﬂ’! BMEMNTOMED IM THE APPLICATION

lssuefs on  which advance ruling {'\':I determinotion of the JJHI'.'"!II[‘}' b pay bax om any poods |
required of services or both

{wii} whethor any parl:ii:ulu:r H'|in|5 dlame b}' the npplh:ant
with respect o anv goods and/ or services or both amounts
o or vesults in a supply of goods and for setvices or both, |
| within the mesning of that term

Dniestion(z) an which advance ['lI]-'-lI'IE is | Ax reproduced in para 01 of the Procesdings below.
pepuined

PROCEEDINGS

junder section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)
he presentapplication has been filed under secton 97 of the Central Goods and Services
Tax Act, 2017 and the Maharashtra Goods and Services Tax Act. 2007 [hercinafer referced to as
"the CG5T Act and MGST Act”’] by MAHARASHIERA STATE POWER GENERATION
COMPANY LIMITED, the applicant, seeking an advance ruling In respect of the following :
1) Whether GET f¢ apypicahle an Liguidated Dameges in cese aff
Type T he. Operetion & Maimitrainoe soliiihes
Tipe 2 i.e. Construction of pear pomer glinds or renomation of old plaits
O is applivabie tu ol cases?
21 IfGST is mpphioehle, kndly clarifi the follaming relmted aspects also
al  Wihether fae ST o Ligueidated Diavitages s convred unader Sohedude ety No S(2){e) vide HSN code
OOl Serpnced rade T8% 18 correc! oF auny ollier endry is nleoat !

e decision to impose Ligeeidebed Dinnages is fakee?
s park of delay Ives accurred before CST rollout aud some part of delay hes occurered afler GST



GST rollout bul i to rnvivnon capping of LI, the amoyond of LD is cotowialed of given percentage
st of Being period-Intsed. then e GST aeeedds da be leiied.

al Wheller B conbracior S ociedor ol Be whie o aetlize e agtepngrt of LI émposedd coer oy as Tnput Tax

Credit subject to satisfying all offer conditious?

At the outset, we would like to make if clear that the provisions of both the CGST Act and
the MGST Act are the same except for certain provisions. Therefore, unless a mention is
sperifically made to such dissimilar provisions, a reference to the CGST Act would also mean a
reference Lo the same provision under the MGST Act. Further to the earlier, henceforth for the
purposes of this Advance Ruling, a reference to such a similar provision under the CGST Act /
MGST Act would be mentioned as being under the "GST Act”.

02, FACTS AND CONTENTION = AS PER THE APFLICANT
The submissions, as reproduced verbatim. could be seen thus-

TRackproaiml

Maherashira Sime Power Generolion Company Limiled (dabagenco) 15 o Sue Power Utility engaped i generigion of power wiik

uhpective o make Peiver avalable 10 all & albordahbbe rates.

In caae of varisus coonrncls enlered mee by the company, there is @ clavse o dedoct Liguidabed damages (LD incase of defaal

Ty the costracior / vendor o complete the work intime. The LD is dedustied inbwo cascs.

Twpe 1 2 Diperation & Malntenance activities

In the neemal cousse of husewess of aeneration s sale of power, Mahaperco enters inote varioas coniracts with vesdes foo

providing materials and services fior operational activities. In thes case, iF there i5 delay on the part of the costracion o provide

materals [ services, Liaguedsted damages (LD ae deducied foms the amon payahle f vendor The LI so deducied is trealed 25

imcome

Twpe 2 1 Construction of new power plants oF foacvstion &f obd plants

In ihis pepard. mormad |y the contrest is awanded o vendors b haild the plant on Tisskey stz Mormally the conmasts are awardsd

in three parts, sepphy of malerzals, croction & commessioning and Cial sark. As per temms and conditions, the pérsod ol complelig

L conlract 15 Fived, When plang construction is completed, the actuzl tire taken Bar coimpletion oF conra 55 caloumed. 11 &ers

is delay in pismpleting the comirocl, the asssssment repanbing party reaponaibhe for delay o omade. 17 the delay is on sccount of

contractor, then Liguidated damages (L1 are caleulimed a2 per contict temmes and levied apan the corracios

In accounding, tw LI enposedis reduced from the iotal praject cost while capitalizing the assel Becsse of delay mibe execution

of work, the cost of praject incresses oo weoount of kierest During Censtrucison ([DC) and ofher admimisirriive overheads. In

such situntion, LT helps im midigsnng the ingoct of hgher costs i foom of 100 and sdminstretive changes. Mongover, e conrsd

enleeed gy is ot parpess of constuction of plan. There is o vaplicil agroement botwean the company wsd the comiraceor

wherein the campony is istending o supply service of lolerames off delay. The delay i neithir desired by the comipany nor by the

contraceor bat fo impress upon the comtractor w0 advere to the limelines, LD clauses ame inseried. Flowever, il the delay ocows oa

nccaunt ol wendors ! contractons, L is levied upom theme Since, il was mever e mlentoen of ke comparny to gelis ?@ﬂlchprapﬁt

delased nor the cantractars want o make delay aml tereky catsing company te inlerase 1, the posfsm of temming the LD as a

consideralion fwands o servics provaded by the company we ihe contracios equines clarificatsn ; :

Far the ke ol beiier snderstending, clouses relating ligqudnied damages from one of The comlrasts pestaiieg b erecienn, lesting

and {ommmissaning 5 reposlueed helaaw
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2 e applucan ensies ino-CoeLral wills vanoas sonleacion lee the purpese ol construction of oy power planis or renovalion
ol ald plages 4 i ofsTation of mansnes alviies, e Fo e, U applivant his awarded tho comras 1o Mo
EHARAT HEAVY ELECTRICALS LIMITED For the purpese of erectin, testing & commearioning of maln plant packape

3 As per the coniracl, the contracior 15 required in commence the trial opersion of omit-8 and emd-9 by L1 and 24 moazhs
respectiveldy Troem aeve debe 1 the dace ol Jenes of award, in nonned s Ocherwise the contract provides for pavmert of
Ligridated Damages, The relevant clouse requiring the payment of Liquidaed Daveapes incase of deloy is eprodioced below
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Further Liguedaed Diomages lor sach unit shall be levied seperasely and for ihis purpose, price of one unil shall be lall
al the price of bath the onics
Sirmiliar clsuses are thure in supply of balance OF pln) peiape, crostion (esing o comniiEsioning oF bk of plan)
packupy. supply of main plant peekage, civil and guneetursl worke of bolascs of play pachage and various anoiley
miraeh enterad nle with various perfies. The apglicand enters ko conrpce with. vareous supipliers which Erer-alia
includes:
5 MEARAT HEAVY PLECTRICALS LIMITED
- RGR B ERGY SYSTHMS LTI
] TATA FROECT LIMITEDR.
" EAMCT MPRATEC H LAMETRI

The vemtrowt @ more or lesa Simdlasly wosdsad Bach s comireed has feme ling For completion ol the projess and levy ol
Ligguindated Diacnapi-a, of ol eomipleed shin tnse The specamen clae repaadiced abave repreenta the menner gnd pumiess
of lewyieg the Liguidnied Damages inr all Ihl: oniracis

I BEASONS FOR AFFLICATION.

ab To poss o naling 0 Sscule whelher the recovery 11I'I iguidated iJ.'lmngEr. fram the mymce ol the comtracior amoanis o supply
under Secian 7 of the G5T Axl

biln case the GST is pavable on the Ligudabed Drmages, will the rate of GET be classalied 52 0 geparme supply o will 1 be
classalied under the categoey an whick 1se servicss ef the cotmetor are classifed”

<b Wheaher the GST an ligusdsted damages is covered anler Schedule 11 entry o 5(e) vide HSM code 9997 -Dther Servives rae
| B% 5 correct or amy other endry & relesand?

aly vkt wiill be cossimead a3 e G of supply, Witk bt e peeiod (8wl delay 5 cocummmg or it i the tme when decisiog o
immpaee Bigaidased damiges i 1aken?

&) IF o pan of delay has ocowrred hefiore GST rodl=pol and some pad of delay has ocoarmed after GET rodl=-oal, whither LT
will be upplicable o the lvguedated damapes urgosad for entire pereesd of dedoy or to the pericd fallimg afier GST rodl-pa? In
cade when G515 10 be inposed for period afier doe of GST rollo but duee 1o maxinum capping of Toudsted damages, the
nreasd of quadaicd domages 15 calculaled o given pereentage insiend of hoing period-based, then Bow GST meeds b be levicd

iy Whesher the contracior ¢ vender will be able to utiics the smoenl of lpedaed damage: smpaaed over limoas Inpat Toc Credi
suhpesl 1o :.m:-:uim. all ather ensdinioes ™

i NTE

) Mwmw

The comireed cnlered imo with the coniractar gives the notare of services, the value of services mnd the time me wiaibin
whach the services ane reguiced s be completed. The contractar eoderioking the sapply of servics iz awans of the Tagi thal in
case the services ore not completed withm the stipslated period, the vahie o contiac) will pdaee Siace the recavery of
Liguidsted Diamages 15 a part of the contract, i is sutsmatied thot the salue of the main supply reduces o the exient of

Liguidsed Damages deducted by the spplicant. The applicant nelies upan the falkwing judgmens
af  Cemmisgoner of Chendiga v AR PO 2018700 TRU -8 -0ESTAT
M '\'Ilﬂm:r Elecirmvals Lud, ﬂl}lﬂll El T L

ralm Lumm &bmmTax Jl.r:ll I'i"i"i' defings snp-pl} wi 4= Iﬂ;il'l 1] Fnllfmr:
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Rulings are issued hy Australinn Tax Authoriy o mterpren e elan (v als provasons of GET law prevailing in thad cousery,
The ruling is an expresson of the Commissieners apinion about the way in which the relevant provisson applies o wouald
apply tocthe entities, generally w8 olass of enlitizs in pelevant e a particedar scheme, The Commissioner issued the public
maling on the paymeni of damages on garly ermanatson ol leass of geods. cinced laton of coniracs and oal of coust selibements
where in they had descussed the wcobility of the liguidoied damages The same aloag wih coses o bocks has beon disgssed
as follias:

#In GETR 2025/ 1 of Goods and sendce tnx rulng relaling to paymenil on early lermination of lease of gonds, @ was
clarilicd thal of clese relsting o early termisation has besno specified in ke oripmonl contract of lease smd early
ienmanation his been i pccordance with the sabd conaracd than Eaminalion payment will be coasvdered as chanpe of
cansidermion of eadier supply e ee-determination of sonsidermtion), 1 will ned be considered 2= separte supply, b
will ke comsidered ne adjistmen everd in relation io that 2aier seppy

F The book Australias Master G5 7T Guide wotlen by Pholgp MeCouat (20045 15" Edition cominms Ausiealim G5T A
and appdication of the game. The poragraph 4-083 dedds wilk diniage awards and oul of court selffements, The said
paragriph clearly provides thal these is wo supply when any chacpe is coflected for renmmation of breach of contrect
The eeiract af beok is mproduced bolow.

B rtbdeinen e T P rovaga et e o1 e sl inbere e aveker uk srkemeni mrorledye roscemmnd vk el o can e dameger e
FLATIEASITTL NS pTra el § Ammlp_ n:lg'l'l,nm LARAETIR hiw o b, B o oy aeapial wie B ke S, |||.;|I-||.\,|.¢,|.l LT
Aprmbsasian s BEeE s (AT D8 ok v Aheve b alerelio e sa T IGEVTT

Thus, Aasteafim GET hes eated the payment of liguidation damsapges as part of the same supgly ond mere re-deermanalios
ol (ke consideminn of the senie sugnly 1 1l Bas beon apecifled inibe orgimal comract de. af bguilsson of damages ane o
Be borne by dhe service provider then some will be consedered as wwards defbciency of services and thbereby modutes he
eripinel camsaderanon and (0wl ml Be cossidened 88 separale service and hence 8 i ool oovered by the term "Ohligotion 12
olerale T mo 0 @ sivaation
The defickncy of service moy anse on aosunt of poor qanlity el service or delay i rendering the servee and therehiane il i
our inlerpretatien thal deduciion ol the conirsel prsce on acoount of delay in contract will be considered 1owirds delioiency
of service and therzfore will noc liable so GST in the hamds of b applicam.

bj  Smee as per the applicant’s nlerpretation, tax i ol payable, the GST will nol be classified n any category of services, Al
the @t 1 cam be classificd as HH:IF"!' of servics under Clauss Sie) o Sthedube-11 whicls 18 & odlomvs:

Fer agroerrgr 5 dhe a Bt o o feem aeeorcy e B iedaneie ooy B OTARTALIL O A ke @ e, ok

cl Ifil i classified ueder Schedube:1] of clause Sich, the HEN oode 9997, will atiraci GST & 8%

dy  The Ligudated Damages 13 payable when ihe delay ocours on account of Bwlt of the contractor.  This ficl ceeds o be
esfithlishesd afier determming all the facts snd discussians with the conmactar. The CHEC wide Circuls Me. 144/ 3200 |
dated 180T 2011 has clarilied that the sorvices are completed onby when the auxiliary scisvivics far the purpose of rzising
myeaee has slsd been completed. The pasa 2 oF the Circular i reproduced befow:
"2 Thew roprewsionvn Do b chioaniiod The Servir Tar Fades, PPRY fugaune S bt sl B bared’ st o posnad of 1 alar froer U
v i e serakle sennon T arvaie sl e sisocose e ol e wabae o ereane o ool Tl o @ ompsmany e kvl 10 TRV 2R
vmmhedind Thar vrawdiicleche nod el e phicod pand sl pemsilag ey rereace far alim dhe coagbsisre ayf @l odnor avmadon: aciimen o sm ol dee semn

perader g B i e b s e e Seolt ascriary aoamnes vk poliedle aoieans Bk e vesmea el tesig one sl maer Ae easnis
pre-erguinibes Sir AbsarpRanao i ool i et Tl sl for W dfebe o e ot oo e sl doee ousgnleiesd

FtEn s U ST Wy TR P i fur el i e e Rt sl araries d Aol i lade W or Ler e frokmc
P alehayt v L o misie,

Thus, the Ancillary work is reguired w be completed for the complction of service. In tis case, e acillary work iz,
discussion wilk ihe conlracior is requined to be completed belore ihe amounl is deducied. Therefore, a= per ke mierpretaion

of the applicant, the uime of supply 5 the time when Both e persons apree for the purpose of deduetion of Liguadated

Durrapes,

2 Asper Sactiom 31 ol the GST At the s cim be rsed anly whim the supply of service @ completed. As mentiome:d
o, [he supply of service Is coimpleted, whsn diseusdion with the gostroaog is sompleted amd e his agreed T deduslion
of Ligueidacesd Domages.

M The commoeiar and vendor will be engitled oo the credit 17 any, payahbe nn dhe Ligudated Domages as dhe experse is moumed
i the course oo fustherance of besmess. Therelore, 1145 &0 input service weed by him m the cowse of sapplying Uhe sorvices
Thee incerpresation given for para (b) 1o (0 B witkout prejisdice to oo meerprettion that no GST is pavehle, as the deduction
uf Ligquidated Damages does nal ammant s supply ol any services.

Addicional submission by the applicant on 3703208

Ty addditiem 1o 1he re-sulimisaeans made on cetain porton oF our applicanos for sdvance nding, the applicant saubd like o submit

the follewing addinsenal sebomissions in sappor of 15 view: -

1 Determinaiion of Transaction valee.

@, Clause {d) of Secten 4035 Cenral Excise Act, 1949 defings (he expressan “trmanmetirg wilse " ay o

“wpnn ihr e s ity it ar poiadih e il graadh, inkas ik dred i fiakes i deda e T elenTipod G5 @k, @y osasas A Wi Baer 0 Geifle
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fl.ﬂ]l.!'l'r.lng_Jl.ﬂg,L'lrjETﬂi e Tramsacihon vilue shoald b aflor 'E-'I:IHEIIII:HI'I,E. the amouni of Liguidated Damages and ence

paratile wher commailiring e amoul of Liguidasted Duemnpes
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[ law secticm V3 1) ol the CO5T ael,
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A the COST, At 2007, wikich 46 amilaly weorded | The tonssction value is which acisally poid or pnynble hence
that (e pana ol the shove cited judpemends can oo be applied 40 the secdion (501 ) af the COST A 2007 and o can

1




be concloded that resultant pesce alber Ligoidated Dasnnges swould be the tronsaction vale: under section 15011 of the CGST
ACLIOLT

2 Furibed It is abso swlsmitred ¢

Parformaence is the sssence of o mnl.rm:land hmnrn.lrlm 141 Lurlrﬁl:l umnﬁ[ljl |r|:l3lr|:t||r:|1L I'hi..:r epeclation in fermes of damage
caused by Bailune of erher pany 1 perforim s obligaiens compleely o as per the agreed ferms,

The comraci may presoribe damages fir deficiency iothe performance af contract known & egiedated damages”. 101s B desmde
unsaisfFcory perfarmandd of non-periorans. Fol Insiance, conirices slaie i ime 15 e essenee of comreci, and any delay
inviles any, /3% e 1% of the volue U ihe comroct foe every meck of delay and the like. Simdarly, it is common fo forfei eonest
ey deparail (EMOV rom o bidder in case he wins the bid bl faids tooscl thereafter. Thie Borfeitare clmose is o delerrent lisr o
sexings bidders endering the fray. Other exampls may be renn fof delay in lRing goods: sgresing te ghowlder wsting chargess for
sarnples b moot slandards) costof removing rejecied poods, eic

Payment of damages, deducting the leuduled darmapes o lhe forleilure of deposil does nol reslitie he persos b whom s of
demage is cased. Lwquedaied damages arc in nalere of 0 s of demepes W whsh poriss agee, rather Thas o gy By
charging damiped or forfoiiee. o pany doed nab accepl of. permit the devistion of the other porty. B ois onexpression of
displepsge Liguidated damages cannot be said po be the desired inoome.i is for compensation of 1oss suffored by recipient
3 Impendion of ontracting partics are exsentiol

Further, Wamme cours in indn kave time il agnin beld thil for debermining the Tax implications wih repard 19 a tramsaciun,
relinnes needs e he placed an the micmion of the comracting parees as gathered [om the contrset or comdsss of the purtica.

I cnse of ivrGolk Bikari Miabaniy va State of G, (1975 ] B BT §13 (0w, B 800800 Wik SR 0 frivane praciess ns @ mdialagis
s for thal purpirse had inatalbed an X-say plant He used (o parchse X-rav plages and oiber chemicals and fuke X-rey phosngraphs
af patsis peowding o requisitions from physicians o5 also of his own pationts

After tnking thee Xeray, bee used 16 pive tecbmical advie 1o his pabiems and wis chargiog a (16 mie iowerds s resmrerison and
cesl of materials. Sales Tax CTRer was af the view i the timover arisiog (bom sach transaciions was llabbe o tax under the
Avgt. The hos'ble High Coun of Orsin beld tho

Mlere A aF Frdiael i1 o0 S L s vy Aoy 0 oo o A meninmons A B el e e doer nod reinkif 8 o Sk qf sl Fay,

e m 2 eanracd e af ek ar e, 1 o Waa seinilets iinn) e L Aserl B e Pl R IR M sl il Propeny e areckes nre e
vy s b e e pranntp. TR s it He il CoR T Akt ST T A A e af Mimse masenarn. i everr o pha coseey sl v ke o o il s

i UroA) BT el by oo’ e e e of U pranies nidle crieeing il 1

Smnilarly, in case of Liguidated Domazes setiled in cose of Lampsum Teen-key (LSTE ) comracts, ane rally nesds to apprecias:
wheiher setibement 5o made unider LSTH contacts (3ay Gor coesimucting and delivening o Power planty represens the pramary
miention of the contracting partics or sueh sellomgm thoagh ottrilsged i e execution of e coniragl is merely mcidental and
dnes mal nepresent the primary inseni sral ohiecive of the parses which shyviously logically and legally cootisuss 1o corsese and
defiver apower plam

Af best these sefllemets could be cons idered 1o be an pdgusimend pr o reductian m the contractual congidersism of Smpensalin
i b réwived by the contmcior. However, considenng these sotlboments o o Ssoporak & distine aupply ' Tom il ofhe LETK s
acape oid ambil seems o be a bit woo far strolched.

If this argumenl s foanid 1o bsve somne i, then shm el possibly airac levy of GST wnder the impugned claxe could ke an
margm-.ml where primagy intemion is 40 tolembe an 2t or a situation.

I u.r!l'r_'r lhe CBEC, vide Wi ciroalar daied 31 03 .zlill I L‘hnl!'n:l:iljms-nnch I mlu 1%94, explaming b ik case ol renegogiate
ol ihe arrast ol considermison i beams of he contrnol, then tho sersice s will b pasable oo auch revised amount subject to the
taet that fhe excess amasant is eiiber refunded oz o soitshle cridic noee i& Bsoed o the service recever the relevant extract reads as
Idln“:lir. | e doi b Pl sl 0 e Seyvnge Viom Mader, SR ek Moot W 29 J00LNT alinesd 30 ToJ0F al fgwor 0 ot resTEhIE ETh
theat Pt i Tiawuiviond Maiud ad 8 i iair.
Vo Th cahkiprian e o okes byl B w0 dape s cnmgplime g saeapy g s eroosoe ef seerae
Sl I e T of e (o rewepauied s b dociesl prankiios of W e 05 eF ) ofueg e O S ol cend iV B e ceninnd? (L arningeny
e ki Mool or menbappening aF @ fainre cemil, S fe el e payaAEe as e reidivd prawided the aresn i ather refiendnd wor
mafiahdc cr eIl Aede i (isa e fe i sevihod peceirer. Himerer, cnoceroon & ol ¥ rablafde Sy b defie
I % evidenl [rom the ohimve crcular, (b in ceme dhe corsiderabion for aey ol seivice is Changed @ per b term and
conditiors lakd dowe in che comaract, then sarvice U G5T wall be payable on the refregitioled amweant
AoliErienal sishmisslen on 07082018
[, We thmk you very much for patient hearing os 2802 2008 on the above application. As submitted durmg the bering
fallowing sddaional submission'documents are sshisnited: -
Mapner of Becavery.
’ As direcied, a spesimen  qurnieg B rased by Mis Blarm Heayy  Eloctnsals Losied, beasrsg oo
FASPAN MBS 1A LT TR s miached os Anmescure - 1. i this case | 525 of the inviecs amouning o Bs. 5619471/ bos
P deidugted ns reteniion. This aneound 15 deduected on invosce vale of Rs. 3,75, 2981 v
For the szke of darfication &5 16 rtentim @ 1 5% sowards LI, when the maximum Limil of LEY is preseribed a8 0%, it
is bir submd ghal ik case o bills whichk were received and passed lor payment befose the schedubsd completion date, no
deducism & made on scooant of releniion iwvards LT Aler the saplry of scheduled work caompleism periad, if the
gk £4 41l nod completed, the applicami atars mnkiag deducian towands LD os rebentron amount. Sk, the prabalkle
1P wall he imposed apor ihe entire conimet value, the netentson from each W reesived afier scheduled
pom peried is 0o be mnde a8 accelermed rate so & G o e dntended ameunt besed upan the enlire contrac

& acion subibits Runmung Accous Bilks during comstrdion period asd me same ane passed i the meaner
berve, Adver compdation of the coatroct, the neasans o delay aie aasessed [F 1l is assessed that the dilay o
&l combmer wis on (e pan of the eonirscior, then the amment of LIY is finalised. The amoant of LE 50
b sl Kl s retontion s ransferned o LD Account and LI amoent i@ then ironsfemed o project cost and s
Loost is reeluced b ibind exlent.



Drunieg the eanmg the query reganding tuxability under the iolersiive of om gl was discussed. Itwas submfied that the
Higuidieed damage is pan of the comizael For supply of equipmoent ond servioe 11 not 2 sepamie conmact of dlesation
ol an ol for whech payment 15 made.

The apmlicant bad altached one of the condracts with 8% BHEL as specimen. 11 was submated thil i was ane smpl
copdrac) for supply of goods and services and net bwo contracts for sepply of gonds serviess and poleration of an o
The Divisable comizack has been defined in REact’s Law Dictiongry, Sixth Edition, Page me. 479, ax follows:

Sk it dr i i st and ey mrerneeide sl o e AT, Bk B o s i e b e oo S pumiosskare
e embroned Fry i i el danemital o G s e Aol By L e m o b

The ferm: “divisihis contragl” whess Syponym i “soverable contract” is alsn defined m the same dicticneny o6 pags Bo
1 X735 as under: «
A smiabsorc? rrfuish sl fen o s e st g b aoiad soamel sl Wi e ST & e i e s i nesrmsnly par ke
PR T AR O T AT AR T A AT, I A S PR o il i e rpAie o aveernon gl apysiriommess. e Bee o s
e s b s oo sy cosssapdanod oot esbeced BE o i § seceniiiy oW Eerle il ainet cicd oMier, oF Airosked e reier o b
ahpamakon Tanum v Maper ey Ros a0, 5 0A S MR FEEE 0 el 08T R aorarahi e,
oo o commecy 1 wrrenhlc o bronch gy e fosad 1 oundane o shalas o i by e a0y o Breaslind, Ui e A ool it o
AT P ddiiges TF bensh b e eiler ougimd
Henge.. the execubon of the contrae! and dedwsction cannot be enforced sepamiely. The defay in spply wall always
precede dedeciion of lquaaied damoges. shos, deduction of Inquadaiad damsees canmd be mdependentty enforced
Hemee it o submitbed tha the eomiract is for siegle supply sl oou for the two supplics. In any coniract if ihe activities
ame depended v each other and it cannnt be performed isdividaslly, then there will non obe two gepacle suppies. Inoa
comirgel fvar sugplics can be considesed andy when lwa supplees are independend ind ot depending on ench oiber. In
thes case, ibe deduction of fhe ameunt &5 determimed on deloy in making supply of ponds o serviees by the comtracion
Ulnless, (Bere is delay the clase of bgeidated damage will not apply. Therefore, i & sulbenaiied thal contrect s smpbe
au{rpl:r wnndl gt T dwes separats supply
(HY] i o eviilent from ihe provisbons of Seciion 152 ik ST 1

The Secton |5 prosedes for determuination of value of eny supply, The section 15036 d) reads os fedlows: -
{ole BAFEFEAT o F Al Fer oF Ponesy foF diohijes’ frrmm’ o e coviadendbvin e amp gl and
B is evidenl from the seme dhat the mmerest, latc fecs ar penaliy will be silded 1o ihe corsidsmation of b sepply, They
will mot ke considered as o separate =upply ofiolaation of m act. The peralty will be leviakle for hrench of aey condaian
of comiract. The penalty a5 per alailory provision s therelone has been conssdensd as & parl of vaiue of sapply and not
as amounl recenved For toleration of anoact. Similarly, interest will be charged for deloy im making payeent by the
retapanl The iweresl thereloe camnal be cansadered as par «f amoure received for inferation of an act or deloy im
making payment

In wiew ol ile above, 6 15 subimited that tee [Bquidoed domages casmol be considered o amoent peceived B seleraling an

acl

Liguidated dasvapes. sre mecoveiad for compensating the foss sulfersd by the recpienl. The sedion 73 and section 74 of the

indian Controct Act, 872 provides for recovery of liquidased damagee i case of bresch of cosmract.

The provissan of the secion 75 and section 74 of the ndian Costracd Act, 1572 reads o5 fodloaws: =

= T, Corrpimawilon for Fear or demage conred By brarch of cesiract o o commacs i ke brodi, dee o sl igfors it sl ek i sssistod
b Seudieg, S W ey ik Ao Al da ool CosaieRsaRke T o B o el odaec’ & iy Monely) sl reorsy @i e e e’
vusrre of Bnds fnom avcd drasck, er ek M peies s, stes Mo e e ooty b e dde dooma froer dae bernch o o

- Td Cawigontafing fof Beaicl of can ol edi ove vl alaelipd o — v o cosdni ) i S i o1 e i el by e e © o he

s he o cure ol sl vk, ol e combae sonduay anpastior mpuknan by o pesally, de pardy comelovamg af e bearch rasiiled
e Rl G A el ol e Ml peiied b by e giiaiie! aleerBl 1 Souene gl Ave St e Nl Bilien e gasavaid Fodinsgalie
OPTRAETTI TV T e (B ume o v aen o e oo ey Bt eoalip sadoed S,

Fpisaiinr. o AUSETLTE B P ircanatien RTere D (he okt f sk Y Sel B 0 sUsies By wlj ol ponsai

Forcapaon.  FPTGR 08 1 Purms ) ol L oy S fasl /e s B i ool MUETLIRE A O evE BT, e Rl |l|'|..lru|||'|m.l|l|.l| aif s Aemr, e
Wrier M el o e JF orivnl! Crovoreiie i e o dasr Lhvere Distorment), goves i feid S M posfivmaiin? of o vl diry oe il & ek i
pari ane mrvreniva e shal b Dok, opon devnch ey’ e csasiiios of anr sy ekt e par S orkaode o seriooed e

Fammaney 4 penen vl srior i o sindmd wiil D nimersyiid e fes’ soeonr) eeelys wedirlabe siie @il dladp ne prosar 0o o el
s e il e e e

It has heen corsisiensty hedd thl ligaidated damage is 10 compessnie the person Sar less slTered by b, The ameunt of Tosg
sulfered by appellam due o deley as memtioned in tho centmel. Therefore, 1t 15 submsited thei the damoges are not received
by thee persan for dhe taleratson ol an scl, bal it & made for compensate the lose suffered by the appellanl Therefore, it is
submabed than recovery of liquedated dimape s ool for any sappdy of service (or iobsratien of an &z,
The gniry in Sie) of COST Ad, rends as follows:

fod  sigeerig fe b rbligarimin f ralnam Serk dil 0. ef i Sl e d o @ RibAGYTUA, ooF B ohe st dul
10 weins mendioned during hearing e shere shoule] e o separis criacr o nleras dn acl sl reeeioe paymem o0 i Game
The ward “obligmion”™ wed in ebouse clearly meass thn the persos ahould wadeniake fa 1cberate an acl. There should &z a
coniract Far the sad purpose and the omsideration should be received fior such an act of wolerason. The contract will nol be
in U Torm of compensation of o boss sulfered by recapient of service, Inthis cose, e amounl deducied = only for compensats
o Inss amd nod for eoleration of an act Thergfore, not o seprmbe supply leshle for tay Hence, no GST is payahle
ahove submission shall be considened while dediding the applation

ansizaues on which Advance Bolivg Pequired:

GaT s applicahlz S | 1) in e of GST is applicable (o liguidated Crmages (LT

e, Ciperation & Mainkenanoe aclivises in both ype of cases A3 LD §s oead as
L. Coedirectsen of new power plams or renovation of old plands coasideration by Appeflant which & supply

[



indier Schedale [ entry no. 5(2He)ef MOST |
AL

Iy WWOST i= gpplicable. kindly clarify the follewding relmed nspocis alse

ot Wheshier the GST an LD s covered under Schedade 1 emry Mo 5020 ded
wide HEM coile 959 T-nther servicesrate 1BY = corrent orany other entry
= relevant?

(bl LI I8 depermuined and imposed upon the congracior afer in-geph smidy
i such cose, whin will be construed as the nme of sappdy® Wil g ke the
periad in which delay v occusring or il s the time when decizion 1n
i L1 aken®

0 [T smmne part of delay hos oeourmed befge GGST rodl-il and same parl ol

al GET o LI 18 coserod under Schedule 11 !
enry no. 5033 (), GST rate will be as per
the contrect on which LD is imposed.

By Timee of Supply ol Services inGST &5 when
ary 2 of folbowing conditions are fulfilled;
[ Dt of Bervice invoice raised
i, Dute of Service performed
. Diate of paymeni receivied

Sepciion P20 of BAGST At

vl s showg

dedey kas acourred after GST rallssur, whether GST will be npplicnble
1o the LD impased Gor entime pemod ol delay of Lo the perod GTalfhing allo
GET rodl-oen™ Im case when GST when GST & tobe imposed for peniod
afier dale of G5T mollool bl due 10 maxamem capping of L1, 16be
ameund ol LEY s caleulaled al given pereenlage instesd of being pericd-
hased, thun hosy GET needs Lo bse Tovsal

() Whether the comracton'vendor will e able toomiize the amoust of [T
imposed over bim 25 Inpul Tax Creda subject o salisfyeng 2l olber
pordicione

d} ConpracearVendor mury et ispul Tax
Credil  gabjeel o sstisfving  all  other
i

04.  HEARING

The case was taken up for preliminary hearing on dt.06.02 2018 when Sh. 5 5. Gupta,
Sh. Karan Awitani, Sh. Ashutosh Shukla (all Chartered Accountants) attended alongwith Sh.
FPankaj Sharma, Chief General Manager (Accounts) and Sh, Vijay Chitlange, General Manager
(Accounts) and submitted that their Advance Euling (AR) application is for query covered in
saction 97(2) of the AR provisions. However, they were informed that their application was not
proper in all respects and specifically details as required m Column No. 16 were not properly
given and therefore, they were requested o submit proper application latest by dt12.02.2018
otherwise their application is liable for rejection without further notice. Jurisdictional Officer, Sh,
S.0. Page, Dy, Commissioner of State Tax (E-630), Large Tax Unit-3, Mumbai also appeared and
stated that they do not have objection to admission of application of Advance Ruling and would
b submitting details as required at the time of final hearing,

Fresl application of Advance Ruling was received on dt.0B.02.2018 and the applicant was
called for a final hearing on de.23.02.2018, 5h. 5. 5. Gupta, Sh. Karan Awtani, Ashutosh Shukla
attended alongwith Sh. Vijay Chitlange and Ms. Madhuri Mundlye, (Assistant General
Manager} and made revised submission which are taken on record. They orally reiterated their
contention as made in the revised application submitted on dt.08.02. 2018, They also submitied
that they would be submitting, latest by dLOBO3.2018, copies of invaices evidencing recovery of

-‘" ].-".qf' have gone through the facts of the case, The queshions posed are in respect of

-lul_flﬁﬁ:i.ited damages’. We find thal the applicant contends that these damages being towards
"'i—..—--""'_. bl



deficiency ol services and reduce the original consideration and will not be considered as
separate service covered by the term "‘Obligation to tolerate an act or a situation’, To understand
the appropriateness of this contention, we would have to go through the facts. There is also a
sample agreement provided but before that ket us revisit the brief introduction as given by the

applicant as under -

B hiptargsfire Stole Fower Ceneratmn Comparn Lamnied {Wokagencof o5 o Skafe Power Uiy crpaged in geseraling of
prerer Wiy alyecive fo marke Power aeanledile foodl o effordedle rater.
B fin e o wearioiw cosdracli fiiternd g By g pompure, e e Cloe oo dedee? f-l‘u:llul'-:-lhm-l' ermpprs (LI iy conie off
el iy b thee comiraear O wenkar to campliere O owork it The L0 Graledwera @ v cases
Tepe { : peration & Mointeuance soiviifes
1 the e Colreg i baieas OF sdmerartion and e of o, WlrfaBe o SRS I R TSRS SONTEGCTE Wit vemdar
e praviliveg smees ity e services S epenrriaen’ ol (ol oase, & rifere L ey o il it o U Comieic e
fe provi memerialy S seraces; Lapwadaied demager (LD ave deducied oo the osonnd pavable fe vendor. The L0 so
elerturied i oo oo imcome
Tae 3 ¢ Cowstrugrioos af wew power plawes of renovarog af ofd plamo
for thir regard, noemaeily B corirmed i awndes’ e vengtory fo o bedla! Une plowr on Tarmbéy heeels, Narerally Be comirocls
e chrpe ol A Mirey PR Sl o i e el e re it o e it g dned Dol Wi A e e G Gl
T perind of contpleiing the conteact i foed. Wasa plaur comsteuerios is complioied, the acival e relar far compielon
af cowfract i cedowfaned.. [0 0here i deloy 0 complelneg e combrood. e oressnen! reparding poriy rexponTifids
alelay oo mancde, 1 the il a3 o aocenny of conercion. s Liguidinted domiages (100 ore oofowlated me per costra
dirmes o fevded wpan e coniraclor
#  In gocourling, fhe L0 pmprerdel 1y réclioced front i Rl poogori ofEn WAt Copiienising i aesel Hecomine of J8 fey e o
FLEMTT n_.l'wnurj'_ fhe pogd ol pernivel Merva e o8 ascaim! ||l||".|'nu'|rr|.'.'\ul |".;|.urnl|£ ibrhnetinw (RO it ok aoludiiniraifve
crverhimdi, fa sk saumativo, 20 deli e oingpailng die dnneer of Righer cowry e af I sl adminiomaisee changes
Mareorer, e comiract enfered fate & o e purpase of corsirection af mlamt. Tivere o Ao @xpliodl aeredmenl befwesn e
coumgieary aead M compedctar wherein the comeoy i (iemding to uppl service o vedeeansor of dele. The delay w0 neinher
ke fe e oy ar Ay e contracior Bur & anrees snor e controcior fo aafiere ot remeliner.

As mentioned earlier, the abowve s the applicant’s understamding, What the applicant savs
needs to be supported by the agreement. We see thata Contract Agreement between Maharashira
State Power Goneration Company Limited (Owmer) and Bharat Heavy Electricals Limited
(Contractor) for Erection & Commissioning of Main Plant Package at Chandrapur TIPS
Expansion Project 2 x 500 MW has been provided. The agreement consists of a set of various
documents such as Letter of Award, Letter of Acceptance, etc, However, the first thing that we
notice is that the agreement pertains to the period before the GST Act came into force. The
applicant has submitted that the agreements are usually entered on the lines similar to the
agreement submitted for our perusal. The clauses as are relevant for determination of the issie
at hand could be had a look at -

o Apreement de 30003010
Whereas the Cwwner is desirous that cenoim ancillary services showld be provided by the Contracir, viz. Erection, Testisg &
Commyssioning of Man Flenl eguipments conssimg of Sieam Gomeralor, Steam Torbine and {=nerator, &l Elecirscal
eyuipments o other Ausillary Eguipments Tor Chandrpur T.0 5, Expansion Projset - 2o500 588 and i funherancs of
phowve, the Ommer has meomed a Lotier al’ Ao Moo INUChandrspir Fxpn Pro AP rection & Commp G415 doted
25 UTI00E and Leteer Mo, [ETHM BI0nsdw P Erecson 52 daed 21,00 09 {Anmendimeni- 1) g0 the Conlragtor for
Erection, Testing & Cormmissioning of Maem Plast cquaprients ¢onsesting of Steam Gengrator, Sieam Turksne and (lenemlar,
C&1, Electrical equipments aisd ofher Packapes for Chandraper 1FS. Expansion Project — 22500 MW For s dum of
e 14,3 7528, 20,000 00 (Rupees Twa Husdred Seventy Five Crece Twemty Eigha Lakh Twenty Thowsamd only) (hegenalier
“Ulet Coaitract Price’ ) which & accepied by the Contractor sidi thale Letter Mo, MS-4-08-D00TANE daved 5107 T00K

e B, BAS 208 D00 TIO0URE dated 0% 62 20
a8 Conieact Aprecment wilngsseih w [oflows
nsidemiion of 1he peyments do b made by the Cwaen 1o the Contrestor o5 hereanafler menbioned, the Contractor
boeman s wilh the Coecr W provide (he goods and woemedy defects iherein i confinming @ all sespects with the
1 ol the Coentrael

sner eehy covennes 1o pay the Contracler m congideration of the provision of the gossds and the remedying of
ool sherein, the Contract Price or such sther sum as may begoms pevable wnder the provisions of the Cantract al e times
it he manies prescribel by the Condract



L] i
T SCOPE QF COMTRACT
2 | The scope of controct shall imelisle reeept ol maes {als! equipment, wnleading end handlisg m sile, imnsporiation in stores,
orages, chockap of moleriala in sinres, fransportaien of maberial 1o erection sile, carmving ool preperslory wirks pries oo
ereciion of maernl, insurance, erection, Resting and commisssonang, fned paiolng and pulting iste opsragion of the Main
Plart Equipmonis supplied by BHEL wnder supply concract vede LOA under ref 13, The scope of works aginst this LOA
whall ako melude unbosding and hamdling over of Mondaiony Spares 10 MahaGienoo 5 slorés aller receipl i pood condition
& Soirn wer licabon a sie by che coniracior anmd che aweer,
1.3 Al consumables. pasts, chemicals equiprente, piging and all wssporary works requiesd foe iy doulic iese, bodler Bphe
ap, alkal boel mal, aced cleaning, steam blow off e, for carmying ol erection, lesimp & commissioning of the ursd al Site 3
b0 be arranged by the Contracior within the scope. The Contracior shall alse be responsible for amanging suxiliony steam
reguired during umil comrnsasinmg witkie e scope
1 CONTRACT PRICE
3| The contraet price for Erccnon, Testing & Commissioning of Mam Plant squipimenis & B2 2THA] RO CH | Ruipess Twin
Hunifred Seveniveight Crores Fortviwo Lakhs Eighty Thowand Eight Hundrad oody) as detaded bebva

Amauni
i Proce ko Eredtsin, Tosneg & Commissining mcluding Canprehensve Insumece Chargues e 24 TEHHMO0
af  BHovieiesion E X O el §1.30% [ A e [ L

Toled Price for Frectos, Testayg & Commisioming of Main Mast Fguipments ncludieg Comprehensie Weamice  Bs ZTT442E00HN-

i Rupzas Twa Hundred Sesentpeight Cmnes Fonyeen [aldv Eghty Theusand Eight Hundred only)

4.0 CONTRACT PRECE ADJUSTMENT F WARIATION

4.0 The price for ercolion, testing & commbssionieg excluling insurance charges and taves & duties, shal e
suilajected (o price varacin s per the Termo of Bid Specification under rell] with Base Tmlioes as om March 8,
The price varietion shall be subjected 1o a criling of {+/-} 20% of the contract price for Erection, Testing &
Commbssbondng exeluding tnues & dutivs and insuranes ¢harges.

4.3 Incase the contract period s reguired to e examired beyond the cul ofT dates fer reasons suduable 1o the Coatracios,
for mking paymenss towards price variatien, the Owner shall seleet she isdices in the PV, formuls either By restnctng
ihzir walue to conraciual cul off dave or the aciuel mdices provailng al that piime wiichever 15 e, In ecnse the
contraciual perind B esierled fos the rasons annbutable to the Owoss i osuch m event fhe price vasiation shall be
payable on tke extended period of confractul cul off dates. based an the prevaaling price indices

B0 PROJECT COMPLETION SCHEDRILE

E.I The Contractor sholl g0 orgenize his resources and perform his works as per the Project Completion Schedule enchesed

hitesvithy 52 as 0 acheeve syachronseation and Trial Operatsen of 1he Uit a5 below
Meriod in ssciths trom the zero dove

Unne=l Lhiit-2
Linst Sxnchmmjsiion 3 [ Thieryssghi} 41 (Fortyane)
Trin Operason 41 (lartvone] 4 (Furiyfn)

POEERCDDATE
0.1 The sern date for the costract for Erection, Teeting & Commissioning against this Letver of Avward shall be the sero dase
& per the Letter of Award for supply of Soin Plant Eguipment uneder el 135

10 LIQUIDATED DRAMAGES

10,0 1 ke Contractor nils fs achigeg i HINTED | ibe umii wiikhen fhy i L e jreriod o
alivve Trom the core dais fhon the Owncr shall levy Ligukdated Dumages on the coniraciar w124 of the comiracl

prive for Erection, Testing & Cannlssboning slong with applcable price varistion priee per week of delay or part
thereal suliect to a mazimum of 10% of the price for Ereetion, Testing & Commissioning along with applicable price
variation, For the parpose of Tevy of ligubdaied danages, the contracd price fer Erectlon, Testing & Commissisning
exglugling Imsuranee chirges amil faxes & duties and the same [ar one unit shall be kall of the ol price.

L1.0 TERMS OF PAYTMENT

11,1 The Oweer shall make progressive payenent ag snd when they ore dee as per the payend schedule ! Billing Rreak-up
approved by fhe Chamer. The Contraetor shoeld nole that fmancing of i project shall be covered wnder loan from Rurd
Edeetrification Corporation {RECH, Mumbai The Invaices along with the documents listed o the relevant classcs of terms of
parvimeit shill be submisied by the Conrscror o the Creneral Muonager (Gien. Progect), Malarashin Smse Power reneration
Cin Lid, (Mahalienge) Chandeapsr TPS, Expansion Project Posi- Urgs Mojlar, Chaedrapar - 442 kM, Dt Chandmapar for
all tho payments s ez A, exeept for the payment of advance md conprebersive insurancy chargee

11,02 %ervice Tax shadl e paid on submisssan af livoices along will an undentakmyg from BHEL Unis that the amoant of
Service Tax claimed in the sasd Invaice shall be depesited with Government. Authoriies as per Service Tax Act. M. BHEL
shall also furmish the cenificnie on guarterdy bask fron Head of Finance from the respective Linil cernfying that the Service
'ax clavmed FEoan bAahadienco has Bea deposived wiih the respective Tax Auhosikgs,

b 1.0 2040
dew of the discoist offered by BHEL, Para 3.1 of Erecison LOA usder rel | s amended & beiow
Fegniract price Tor Frecoon, Testing & Commissioning of Main Flant eguipments is R 2, 75,28 2 M0y {Ripees Twn
Seventy Five Crore Twenty Cight Lakh Tventy Thousand ondyhos dubmled bilow

k) Pramazislaes Amoaniim Bs

r Trection, Testing & Cost iissioning mcluding Comprehesins [nsunmnce chirges Hg, 245 (01 OCUNMIL
il tan Ineluding applicable Coss 01250 Ra 30,28 30 (-
Tru...!ll-'?: or Erection. Teding & Cemmissioaing ol Mam Plant Equipmiits iecluding Camgprehensive Insursme Ba J7ERLZHIBIL.
-,m Py EBanudred Spvonss Five Cooee Toeenty Eaght Lakh Tty Thessssind salx



Sectin 2 - Generasl Copditions of Contrac
1.0 DEFINITION OF TERMS
1.8 “yweals' shall nwcan labowr and services ol complele erection, westing and commussioning of thy squepment hancdhng,
imbaading. siorape . ns por omimct
303 1A Comeact Price shall mean Uthe imal lanp-sam price named in the conirect, for providing all services as per e scope
of the conract inchudeng all opplicable Inves, dulies & irsurance charges

{F3 Tatad Comtract Price means the confract price plus the price variations, if any.
104 “Comiract valus shall mean thal part el e comract price which i properly apporticnnble te the plant or wark in questicn
hasang pegard 1o the state, cendaions and ropegranhical lecabine of the plam. the amoourt elwaork dose and ald fber medivan
circumsiances and disreganding any chanpes thad may have occuresd sinoes the date of coatre inthe cosl of sxeoting the
wincks.
1ed DEDUDCTIONS FRUOM TOT AL CONTREACT PRICE
1] The Owoper shall chalm alloosts, damages or gxpease that the Owoer may have paid, T which under the comtract
the Comracior i linhle,
Thie Owmer to e O ontracior shall bl all sach claims regalarly as and when they Tall dse, Such blfs shel| be supparied
by gppropriote documends or explasstions, (o enable the Comracion o properdy derdify such clooms. Swuch claims shall be
paid by the Contracioer within 15 (filees) davs of the receipt of the eorrespoading bills and A0 nol paid by the
Comtracior switlsin the said perbnk cbe COwner may then dedwct the amoust friom any mapicy dee or becoming dug by
hime bo the Contracter wnder this contract or omy ofher conbract, These amaoimts may be recovered by sctions of law
oF otherwise, if the Contracior Gaik do satisly the Owier of such ¢lsins,
210 CONTRACTOR'S DEFALIL]
B0 T the womuenor shiall neglect i execule we works oo et i e oot il e dilggence and expedibion or shall
e len or meloct e corply wilk any reiseenile dmdiers gEven e lam i the Pmgiicar in comection vt the works
o shall conlrw ety provseans of e onntrace, dhe § v ndr mms give @ mative o riling o The conieseisn o mmake gons the
tilee nepleet oF e b complamed o T Shoold s emitacn el s comply weh (e wisgice noitkan 3 (thany | days
frenn the date ol soryice theroold. e aed ue all sach cascs, tlwe onawes shiall by s Dby de employ olbee woadan and vk
eneenie such part of U works iy comarsetor ey e meplocsed Wide ar 0 the st shall deem a0 sbidl be Lo Gl e
iy, withiing prepedoce w any odber rezht o e have aesder fhe comrc, ke the wirks whally i in pad sl ol by
coniabnir s buind ard re-gonneasn wol any pifie perse e persons e osnigdels the weths or any pan ihereal
Ulie owner shall e entitbed tn relain amb appls iy balsnes whieh may otherwise be dne (o the costactor o0 such e
iereal. s may b nocessary, W e pavinend of cind ol eceeuting the soil parl of the woocks o of completing the works.
I dbe cost of expemiing the sabd per of the warks or of completing e works thereod as aforeaid shall exceed the
Balinee e do e condraclor, the contrscior shall pay siech ciwcesses, Such paymend of exoess amaunt shall be
mependenl s i Byguidaied Gamages Foe delay s bilch dee conGioner shall e gay @6 e completing ol warks b
e lavail.
T alelinin, il svtion by ghe owneros aferessid sholl mel eeliese tic Cuntactor of his respinsibilify o pay ligwidated
ilmapes for deday im completion of (e works as defiood i this condrect.

1O C BRSO PLATN
000 Ul plann sl egunpament s md by e Coinnachn pinsii o b oot stall beomnss She prepady ol the Diinn o
whichoey er iz ehi e lmr o0 flig Tibloos i imass via

1% hen the plam sl cupipmien s alelocened | despachod porsuam o s genic)

i1 W hen e veoracior s boen puid gny sum e oadigh by mae beoome enimlbes el e with the provisons ol this
T T

Pk PR i odler sy ke e By o o i Eerims o weimiod

Section J — Speelal Conditions of Contracd

FTOLIGQUIBATED DAMAGES FOR DELAY 1N ERECTION, TESTING ANDCONMMISSIONING

T 1 The Comtrachs shall strigity adhere 1 ibe Projeny Complalion Schedube e achigve the irial sperations of unis B & 5 by
41 prad 44 monthe sespectvely. In case the Condracine Fails 1o schieve successiul completinn of Trial Operstion
within specifled time perinad as per the Projeet Completion Schedule due to delay on his part, thes the Onvner
shall kevy liguidated damages:

7.1 T Schedales inlicsted for various scuvitics &g for the purpose of mondtormg @0 chSure Work complission s per
Project Compleson Schedule. Oy 1he soeeessiid completion of Trial Operotion af the et shall be considered for the
purpuse of levy of Ligeidaigd Dnmages

7.3 The payment by Conteagtor or deduction by Owner of any sums snder the proviskon of this clase shall not relieve
the Contractor from his shligations to complete the works or from his ether cbligations under the contract,

T4 The labitity of peyment of thess lguidated dumages by the Contracir wil ke established nmce the delay in
EUCCES F | mperaidn is j of ihe Con ar amd the Ownier sleall fod ke
required 1o take any furiher acibon like arbitrstion ar approsching the Court of Law far levying fhe Liguidated
damapes

7% Since the Liguidasted damages are limited and the same canned compensate the consequential loss of the Chwmer dug 10

delay o il pan of the Comractor, the Cwmer neserves the nght to get the wark dowe at the sk and cost of the Contractar,

", case delny o the part ol the Centracier has been esmbished aller giving notice o (e Canimetor, as may be deomed

the inferes] of Emipleing (he halance works.

M nntrocioe fails an schiose e Trinl Dpuraianof the unicwitsinthe time period specified m he Prigeet Complerion

@ i 0 ressans oiributable 50 bem then the owner shall levy Liguidstod damapes an the Coatractoe i@ L2% of

R Mract price far ercction, testing and commissioning {excloding insuranee charges taves and dulics) sling wis

-8 price vanintion per week of delay or pan theten] sihject io she maxmmini 10% of (e contmact price for eredion,

Tafind commissioning (eacluling insurance charges taves and dutics) dong with applicable price variation |

paf purpeac of deciding the arsouet of Liguidated Damage: an the erecthon price. comract price along with applicahle

dariation [exciling 1axes, dutbes and insurances charpes ) 4s per contact price adjastment shall be considered

[{x}




Further Ligudated Damages for esch Uit shall be lovied separately snd fod his parpess, price of one Uni shall be hald
af b piice ol hoth e unis
28 PAYRENT TOAWARDS ERECTIORN, TESTIMG AMNDO COPARISS IO BME
1351 1% (en percend) ndvance on the pnce fior Erecton, Testing & Commassioning of Eguipments alongwith applicable
service |ay & education coss hul exchading mswanoe charges shall be paid within 30 (dire) doys of falfilleem of the
fodlowing by the Comracior
1 i 7k
L3552 B3 { Eighry e poreent) te (95% of the conirnet price [ erection, ety & commagioming of equipments kas |00
advanee adjimsiment b ol e price for creetvn, resing & commissioning oleng with apphcoble NP Service ax & educaion
cess a3 pef agmed billmg break up shall be pand on prossta hasis.

The folloswing diszuments hall be sabmined .,
it bayoses | Oinganal =+ T ehpees

1555 The mest 5% (live percent) of (s price for sreciion, resting & conmmissioning shall ke released wilhan 30 days an
Successhul Compledien of Performence Guarmniee dest, In case Performance Gmaranlee Lol s delayid bisyond the caniraciul
coampletion schedude, (1o mect the nocds ol the Crwvnor ) che Basi 5% shald be seleased om the stheduled daig ol performance

guiEamics lost aguined ge gyuivalent ok guormice valld upie acrual sausfbewory completion ol PG oest The Tellowing
desgnimenne shall b anbmined

i} lavonge | Cripisel = 2 copees

1354 PAYMENT TOWARDS MARIMNE CUM ERECTION [NSUERAMCE CHARGES

13,6.1 FOA% poyment wards Mamme-cumErection inssrance changes alongwith appliceble service Tax asd cducsion eees,
shall he released an submission of Gllewimg documels

i} Isvoxe | Cnpmmal « X capres

A perusal of the above provisions make us observe that the contract price and the
liguidated damages are bwo different aspects. Deduction of one from the other is a mere
facilitation towards settlement of the accounts. This manner of giving effect to the obligations

under the contract showld not be a.leu:-upu'.-e of the actual intent. We observe so for reasons thus =

L. The agreement says that if the Contractor fails to achieve the trial operation of the unit
within the stipulated Hme period as indicated above from the zero date then the Owner
shall levy Liquidated Damages on the contractor @1/2% of the contract price tor
Erection, Testing & Commissioning along with applicable price vardation per week of
delay or part thereol subject to a maximum of 10% of the price for Erection, Testing &
Commissioning along with applicable price variation. For the purpose of levy of
liquidated damages, the contract price for Erection, Testing & Commissioning
excluding Insurance charges and taxes & duties and the same for one untt shall be halt
of the total price.

2.  The obligations on the Contractor calling for supply of the deliverables thereunder s
one evenl. This event consisting of a supply eccurs first. After occurrence of this event,
there is evaluation in lerms of whether the supply of the deliverables under the
agreement were supplied within the time frame as agreed upon by the Contractor. This
evaluation results in cither a timely or delayed or a premature performance. The Ending

of this evaluation when there being a delay, the contingent liability of liquidated




7.

Both the events have their consequences. The first event calls for the payment of a
contract price to the Contractor, The seconsd event calls for payment of liquidated
damages o the Owner.

The manner employed for recovery of the contract price or the liguidated damages
would not define what a contract price or the liquidated damages mean,

The deduction from the amount as payable to the Contractor is for the purposes of
adjustment of the accounts.

Though the situation is so, even if the agreement had clauses regarding deductions form
the contract price, we are convinced that we wouldn®t have had a different opinion than
the one as taken above. Both the contract price and the levy of liquidated damages are
distinct events,

In the present case, we find that even the agreement does not support the act of
deduction from the confract price as can be geen thus -

a,  The clause redating o contract price and contract value say thus -

0% 1A) Comiraed Price shall mean ihe tlal lusp-soan prsee ramed i ghe eonmer for providing all
servpces s per s seope of the contract including all applicable taves, dulies & mswanke charges
(1L} Total Caniract Price means the contract price plus the prite variatione If any.

3.0 “Coeeeac value” shall meen that par of the comrd price which s properly apporicnsble 1o the
phant o work m guestion barving regand o the stae, conditions and copopraphical location of the plang,
the amounl ol work dope @ all other relevand crcamsinnces. and disregarding iy chimpes kal rsay
have oocumed senes e Eae of comracs in the cost of eacuing ihe works.

MNeither the contract price nor the contract value refer to the eventuality of
liquidated damages. Contract price is the total lumpsum price plus the price
variabions. There is no specific indication as to reduction in the contract price
due to the levy of liquidated damages.

b, The price variations also have been set out in the agreement thus -

440 CONTRADT FRICE ADJUSTHMENT £ YARIATION

‘The price for ereciion, testing & commissloning excleding nsurance charges and Giues & duties,
shall be subjecied to price variation ns per the Terms of Rid Specilication wnder rell ] with Base
Imidices a5 an March 8. The price varialion chall be subjected to a cebling of (+/<) 20% of the
cantract price fer Ereclion, Tesfng & Commissioning excluding taxes & dulies aml msurance
charges,

As can be seen, the price variations to which the contract price would be
subjected to makes no reference to the effect of levy of liquidated damages.

c.  There Is also a clause about deductions From the contract price thus -

1 0 BEDUCTIONS FROM TOTAL CONTRACT PRICE

6.0 The Chwner shall claim all costs, damages or expenses that the Dhwner may have pakil, for
which uider the costract the Contractor is liabde.

The Owner to the Contractor shall il all such claims regularly a5 and when they full due, Such
Iills shallhe supporied hy appeopezite documents o explanations, ioenahle the Contractor w properly
identify such claims. Sueh claims shall be paid by the Contractor within 15 (fteen) days of the
receipd of the corresponding hills asd & mot paid by the Confracior within dhe said period, the
Chvner may dhen deduct the @mount feom any momdes due or becoming due by Blm o e
Coatractor wnsder (hiy goniragd or sny other contract. These amounts may be recovered by
actiane of law or afherndse, If the Contracenr fails to satisfy the Dwner of siseh claims,



A perusal of the above clause suggests that when the Owner incurs certain
expenses which should have been borne by the Contractor, there is a
separate mechanism of recovery also other than recovery by way of
adjustment from the payments to be made to the Contractor,

d. Thare is also a clause about Contractor's defanlk thus -

0 CONTRACTOR 'S DEFALLT

TN I connictod slall pegleet w s e swarks i dellned o e comrig with sue dil igemce
aiid expeeditioat or shall wlee or meplect bo comply with uny resseashle cedens prrven La-hi s swriling
b b Umgimees o aannee sy sl U asorks o0 shall comiiasgis the oo of 1he comrs, ihs
A I (Y v s PReg B0 w it g 5 Lhe contraetor soomake ookl the fvilure, negled o contraneainm
caitiplamied ol Shamnlal the contciar Bl 1o commply svith the msiee withim 30 jehamy b days T e
alaie ad serviee thercod, tao o] dnall stchcases s s 2Tl Be ol Bleny goemploy other wistkmen
anil Bk ich esasile gk part ol i sk e ik coldiecton vy buve nepleviesd b do er, 17 the oo nest
skl abecm i v sholl be BBl for bime seabsood presdsog io amy atber cighe he may hase ander ils
conirzt etk s vk a bbby e n part oot ol Bhe comdaetion = Banid sl re-comract wrh iy anlluet
P T Illn.-l||||'||l.'lq.' fhie Wik o afy pan il

Ul sme e shall Be cinEled g retnin ol apgply ony balamce wivich may otbersise e goe e e
coinlacion e sk pant theveal, os ieas e necessars, be the pagmrend o cost @l ovorutang the sl
puaict off #he warks ar of compieting the warks, 10 e cost ol caeeiiing the sabd paet ol ple works
ur ol complelimg the wiorks theresd ax aloiesaldd shall csoeed che balance due fo the contraciir.
e cotrector shal pas sech exeesses, Such payvment of excess amounl hall by indegendent ol
thee Biguiddateil dlamages far deliy s lick the eontacior skall Base o pas i ile com sletion 4 works
is el

It can be seen from the above that payment of lquidated damages is treated
as an independent lability under the contract. It is not to be mixed with
other pavments due to the Owner from the Contractor.

e. The clause relating to payment towards advance or payment for execution,
testing, commissioning alse dees nol require invoices to be considered kg
into consideration the lability towards liquidated damages. The invoices to
be prepared are in terms of the conbract price. And we see that the bills as
submitted for our perusal also do not show a bill being raised after considering
liquidated damages, The bills are for work done during & particular period
and are accompanicd by a Certificate which says in a pointwise manner as to
how the amounts have been arrived at On this Certificate, there are some
rough workings as made by the applicant which show calculations invelving
subtractions, one such subtraction being for liquidated damages. However, it

we minulely look at the deductions, it is seen thus -

[ e hy b Cin e Rommrh morki Clwimier g ni

| Bl & Aux - Uni-2 1752961 ITEHHID

For the work doee doning Masch' 13 6]

A gt the Annex, Exghued -llmﬁ:i&

1 Legy Advance G0 10P i T ITAINEL | Advance

. Less: Compln of PAG. Tei 5 '-ﬁl i 181644 IEPR4RE | Reteniinn

3 Nes Billimg (4) = (T2 i IL T RIS | Tan

_1 Eﬂ.'l.-“_'q: s, 5 12 36% on S0 hilling ll Tl B ERIATI lﬁl_.u‘:il: LI — 15%

"&bt hilling wits Service Tom (6] = (481 | 35075133 PNIF9TE | Dedugions
TRAGHED | W pay

What the above rough calculations as shawn by the appiicant reveal is that
the amount shown as Net and Tax 15 acceptable to the applicant. 1t is only

while making the payment of the above acceptable amount that the
I3



applicant deducts some amount towards liquidated damages. Thus, the
value of the work done and which is to be paid is not affected by the amount
deducted therefrom towards liquidated damages. Thus, the considerabion
for the work done remains unaltered. How the amount for the work done is
digeharged betweon the parties should not bother the Taxmen as these are
the adjustments between the parties. For the Taxman, what would matter is
the value for the work done, And once this valuation is properly done and
tax liability thereon discharged, whether this value is paid partially or not
paid at all would not be a concern from the taxation perspective but a matter
between the conteacting parties.

The above treatment by both the parties reveals bvo things -

* It negates the contention that sinee recovery of Liguidated
Damages is a part of the contract, the value of the main supply
reduces to the extent of Liguidated Damages deducted by the
applicant.

» It confirms the position as brought out in the agreement clauses
that recovery of Liguidated Damages is an independent liability.

»  The manner of deducting the amount of Liguidated Damages from
the amount payable to the Contractor does not alter the valuation
of the deliverables or the supplics made under the agreement.

We have to observe that the applicant is not the supplier in terms of the amounts
received as contract price or contract value, The GST Act under clause (a) of section 93
defines that an Advance Ruling is in relation to the supply of goods or services or both
being undertaken or proposed to be undertaken, However, the exercise of looking at
the contract price or contract value becomes necessary as the applicant has relied on the
following provision in sub-section (1} of section 15 of the GST Act to claim that the
reduction of the amount towards Liquidated Damages amounts w0 reducing the value
of the supply. It also becomes necessary as the applicant informs that the Liquidated
Damages so deducted are treated as income of the applicant. The provision reads thus-
g Fognetle :;’."!;m f govadds e services or bath shall be she franvaction valwe, wiich is tive price scaily

preeid o papable for e sald supply of geeds or services or btk where the aupplier aed the reciplenr af the supply
e moal rehared v it pioe i W sole comsiddrarion o e 2RE

the present case, the agreement clauses as reproduced above, the invoice as prepared
d the calculations, as reproduced above, as made by the applicant reveal that there
- no bwe opinions between the contracting parties that the value of the supply as

eived by the applicant does not include the liquidated damages. There are measures



identified in the agreement to arrive at the centract value or the invoice value. The
words “peice acrualiy paid or papabic in respect of the value of the gomds or services supplied
do not come into play in the present set of facts of deduction of the amount towards
liguidated damages. We have seen above that this deduction does not mean that the
price actually paid is less, The income of the applscant is secovered by deducting from
the outgoings of the applicant. This would not translate into making the income of the
applicant as being the other party’s lesser income or the applicant’s lesser expenditure.,
We have seen above that the contract price and the liquidated damages are independent
events.

We find that the applicant has argued that it was never the intention of the company to
get its supplies project delayed nor the contrackors want to make delay and thereby
causing company to tolerate it In this regard, we have to observe that if an agreement
has such a clause and if the eventuality actually happens then the GST Act has provided

for such an eventuality in terms of the provision as follows

SCHEDUILE 11 [Bea section 7

ACTIVITIES TO HE TREATED AS SUTPLY OF GOODSOR SUPPLY OF SERVICES

5. Bupply of services

The falkraamg shall be ireated as supply of services, amely —

el agrecing ta the shligation do refrubn from an e, or @0 iolerabe am add e & sifuation, or to do an acky

In the present case, the agreement provides that ghe fabiliy o

By e Coarracior wild be extgh) : L L ' abifshad om
st part of the Conpegeter, Thus, the act of delayed auppl:.-' has happ&ned The sams is I:rr:mg

tolerated by an additional levy in the nature of liguidated damages. The agreement has

also pm‘l.-'1dlal:|. that the puparent by Coptreagtar or dedwction by Chemer af way snemas wrder the provisicn af this
clrese shall ot retieve the Contrector fram Iis obligarions e ceomplete the warks or frome kit other sbifgations
wder the contrari. This provision just ensures that the obligations under the contract are

fulfilled. The facts are much obvious that the empowerment b levy liquidated damages
is for the reason that there has been a delay and the same would be tolerated, but for a
price or damages. The impugned income though presented in the form of a deduction
from the payments o be made to the Contractor is the income of the applicant and
would be a supply of ‘service’ by the applicant in terms of clause (€} of para 5 of
Schedule T appended to the GST Act.

The applicant has referred to a few case laws and provisions to draw inferences in
suppart of the contentions as made. We have gone through these case laws and find
at the facts ame not in pari-materia to the case before us. In HEC.L (cited supra), the
TAT, New Delhi quoted the observation of the Larger Bench in Victory Electricals
ifl-d supra) that that wherever the assesse, as per terms of the contmct between the

ties and on account of delay in delivery of manufactured goods, is liable to pay a

15



lesser amount than the generally agreed price as a result of a clause strpulating variation
in the price, on account of liability to “liquidated damages” irrespective of whether the
clause is titled " penalty” or “liquidated damages”, the resultant price would be the
*transaction value” and such value shall be alone lable to levy of excise duty, at the
applicable rate. In the present case, there are no such clanses as would tantamount to
reducing the contract price or the contract value of the supplies of goods or services or
both as made by the Contractor, In fact in the present casc, the levy of liquidated
damapes is specifically identified as an independent levy, We have seen that the
Contract Price Variation clause in the impugned agreement, does not provide for
variation on aceount of liquidated damages. And above all, we have seen the intent as
being reflected in the treatment of the parties as not to alter the value of the work done
and the tax liability on swch value while making deductions therefrom, The reliance on
case laws is, therefore, not helpful to the applicant. The facts of the instant case before
us being distinct, we would refrain from discussing the cther points in support of the
contention.

Having seen as above, we refer to the questions as posed for our decision.,

Chiestion 1
Whether GST is applicable on Liguidated Damages in case of

Type 1ie Operation & Maintenance activities
Type 2 i.e. Construction of new power plants or renovation of old plants

O is applicable in both cases?

We have not been provided with separate agreements in respect of the situations posed above.
The facts of each agreement and the attending circumstances would have to be seen to provide
an answer. We can only answer in terms of the agreement between Maharashtra State Power
Generation Company Limited (Owner) and Bharat Heavy Electricals Limited (Contractor) tor
Erection & Commissioning of Main Flant Package at Chandrapur T.PS. Expansion Project 2 x
500 MW that has been provided for our perusal. In terms of the aforesaid agreement, GST would
be applicalile on the Liquidated Damages.

Cluestion 2
Af ST is appha:ahle, k.m:ll'f clarify the Eulluwjng related aspects also

qould be constrained to restrict the answer to this question in ferms of url|1.-' the
Snent placed before us. We have observed above that the impugned levy of liquidated
. dau.‘{ages would be covered by clause {e) of para 5 of Schedule Il appended to the GST Act,

L.-":"

‘x
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To answer the question as regards the schedule entry and the tax rabe applicable, we find that
thiere is no specific schedule entry In the Notification no.11/2017 - Central / State Tax (Rate)
[as amended from time to time] for taxable services and the Notification no.12/ 2017 - Central
/ State Tax (Rate) [as amended from fime to time] for services exempt from GST. A reference
to the Annexure about Scheme of Classification of Services as appended to the Notification
ned1/ 27 - Central / State Tax (Rate) [as amended from Hme to Hine] reveals thus -

5 | Chapter, Sectiom, | Service Cude | Service Deseription

‘_}im Wegding, Group (TardlT)

T8 | Wewding 9997 CHher services

6 | Greup 99978 | CHher miscellancous services —
T2 | B09704 Apreekng to toberate sn st

g | 9% | Daher services aowhere else classiied

In view of the above, following schedule entry under the Notification no11/2017 -

Central / State Tax {Rate) [as amended from time to time] for taxable services would cover the

impugned levy of liquidated damages -

| & Chigler, Sectinn or | Description of Service Flale (pef cent.)
| Np. | Hesding _— [CGST +MGST]
33 Hewnling =T Ol serviees (washing, cleaming ard dycing services, beasty | TB%e [3% + 9%
snd physicol well-bezing services: and e el lnneous
services includmg sorvices mowhere else classified)
b) Liguidated Damages is determined and imposed upon the contractor after in-depth study.

In such case, what will be construed as the time of supply. Will it be the period in which
delay is occurring or it is the time when decision to impose Liquidated Damages is taken?
We would be constrained to restrict the answer to this question in terms of only the
agreement placed before us. The question would stand answered by the Follewing clauses in

the agreement -

1S LIQUIDATED M AGES

([N} A Aner_fwi i timin_ ol i il

gharve From ihe serg date thes ihe Crwmer shall vy Liguidated Trmases oa the coniractor & 2% of the sontraa

price for Ergction, Testing & Commibssioning alosg with applicable price varfstion price per week of delay &8 far

{hereaf subject to 2 mavimam of W% of the price for Erection, Testing & Com missioning aloag with applicabée price

variation, For the purpose of levy of Nquidsted demages, the contract price for Erection, Testing & Commissioning

exchsding Insurance charges and taxes & dwlies and the same far one anit shall be half of the ietal price,

Segtlan ¥ = Special Condilions oF L aniraci

A LIGUIBATED DAMAGES FOR DELAY [N ERECTIOMN, TESTING AND COMMIESIONING

7.0 The Conracus shall sirictly odhera to e Praject Compleion Schedule to acheeee the wial operofions of umits 3 & % by
41 and 44 months respectively. o esse the Contracer fils to achieve sucessful completion of Trial Qperation
within specifid ii ke Praject Co . ie dug in delay on his pari, then ihe Ohaner
sha 25,

71 Time Schedules indicaed Tor vanaus activities are for the purpose of mosdioning w ensure work completam as pe
Project Complotion Sekedie, Dby the sugcgasful completion of Trial Operation of the unit shall be coniblered for

W vy ol |odiis
3 The paymend by Controcior ar deduction by Owner of sny sums uncker the provision of this ciause shall ned reheve ihe
i te the warks or froim hes sther ohligaiions under the comtract.
a el diamaEes by th il dlislizd once ibe delay in
is catabilished sn ghe pari of the Comiraguor asd the Owner shall not be

ke Lsguidated damiages ane lmited ard the same connol compensste the eorsequential los of the Owier due to
:",-.n. e part ail the Cantracior, the Crwner reserves thi right s gen the wark dene at the risk and cosLeTle Lonractar,

_,hrﬁ:_#:a: diday on the pagt of the Contraceor has boon extahlished after giving nodice &0 the Comracior, as may be deemed
P H",-’ﬁ' shi imlereat of completing the halara: warks



<)

7.6 Lf the Contracier fails i fal w 5 d in the Froject

1 Lt ans attributilxe w bim iben ihe onvner shall bevy | da on the

Contrseter i 1/2% althe contract price for erection, testing and commissammng lescluding mivsaios charpes 1akes and

duifies) aleng with mpplicahle price vanatioe per seek of delay ar part thereed subgoct @ e maxmmum 10% of the

cosdruct prece lir erection, wsting and commissioning (excluding insurance chorges xes and digies) along with
apﬂluab-lt firace varision

' with
Mea i i r charpes. | s per costaet prlce adjusmment shall

ard o this purpese, price o one Uninshall be

bealf of the peace @l both the uiits.

All the above clinses reveal that the levy of ligpidated damages is not when the delay is
occurring. The Agreement expressly provides that liability of payment of these hiquidated
damages by the Contractor will be established once the delay in successful completion of trial

operation is established on the part of the Contractor, This would define the time of supply.

If some part of delay has occurred before GST roll-out and some part of delay has occurred
after GST roll-out, whether GST will be applicable to the Liguidated Damages imposed
for entire period of delay or bto the period falling after GST roll-out? In case when GST is
to be imposed for period after date of GST rollout but due to maximum capping of LD, the
amount of LD is calculated at given percentage instead of being period-based, then how
GST needs to be levied.

The question is based on some incorrect presumption owing to which the applicant scems o

have adopted some method of deduction of liquidated damages from the payments to be
made to the contractor, We are afraid that no such strategy of deduacting or of capping can be
inferred from the agreement clauses. We would be constrained to restrict the answer fo this
guestion in terms of only the agreement placed before us. Sub-section (1) of secton 13 of the
GST Act provides that the lability to pay tax on services shall arise at the time of supply. If
the Contractor fails to achieve the Trial Operation of the unit within a specified time period
which falls under the GST regime then levy of liquidated damages would be attracted and
this levy would attract the GET levy. In view thereol, as discussed in the answer to the Q.2(b).
the agreement clauses would have to be referred to. Since no precise facts are before us, the
section 14 of the GST Act would have to be referred to by the applicant.

Further in respect of the liguidated damages if any collected/received under the
previously applicable service tax regime before coming into effect of GST, would be dealt

with in accerdance with the then existant provisions under applicable laws and we do not

dj Wtﬁﬂ‘ the contractorf vendor will be able to utilize the amount of LD imposed over him

T as Inp.’:il Tax Credit subject to satisfying all other conditions?



The abowve question is not answered as the proper person to ask the above question would be

the contractor / Vendor and not applicant.
In view of the deliberations held hereinabove, we order as follows:

6.

ORDER

junder section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra

Goeods and Services Tax Act, Z017)

NOUGST-ARA- 15/2017-18/B- 30 Mumbai, dt. = [ z’l 052

For reasona as discussed m b body of the order, B questions are anstered, as inder, in terms of

the agreement between Maharashira State Power Generabion Company Limiled (Owner) and Bharat
Heaoy Electricals Limited (Contractor) for Erection & Comemissioning of Main Flant Packige af
Chandrapur T.P.S. Expansion Profect 2 x 500 MY -

Q.1

Al

Q.2
0.2 6a}

A2 {a)

-

-

L wel B

g
II-l

P E
]

] : sstatdished an the part of the Contractor, This would defive the e of supply.

Whether GST is applicable on Liguidnted Damages in case of

Type 1 te. Operation & Maimtenance activities

Type 2 re. Construction of netw power pliants or renooalion af old plants

O iz applicable in both cases?

In berens of the aforesaid agreement, GST woetld be applicable on the Lipudated Denisges.

If GST ts applicable, kindly darify e following relabed aspects also -

Whether tie GST on Ligridated Demeges i eovered wnder Schiedule Il entry No S(2)(e) vide
HSN code 9987-Ofher Services rate 18% is corvect or any other entry is relevant?

It terms of the aforesaid egreement, schedule entry no.35 of the Notification no. 112017 -
Central 7 State Tax (Rafe) [ns emernded from time to time] for tacable serotees wowld cover

Hie pmpugmned Tevy of lipuidated damages.

Liguidnted Danages s deterimined and imposed upon the contrickor after m-deptic study. In
seech cnse; what will be constried as the time of supply, Wl if be the period in winich delay i

accrrring or it is e tine when decision do-impose Liquidated Damages is tiken?

E Narde ,-ﬂ.i?tl}.i. i termes of e aforesad sgresment, e clauses reveal that e levy of liquidaled danages is
W

ob tohen Bhe delay is ocowrring bt the babiltty of payment of Hese Bpadated damages by the
Eﬂmmﬁﬂr will be estabitshed onee the delny in successful completion of trnl operation s
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Q.2{c) If some part af delmy has oecurred before GST roll-outand some part of delay has occurred afler
GST roll-out, whether GST will be applicalle to e Liguidated Damages intposed for entire
period of delay or to the period falling after GST roll-out? In case wien G5T o5 to be imposed
Sor peviod after dute of GST rolloet bt diee fo maximeen copping of LD, the amount of LD is
arloulated ot given percentage instend of being period-based, then how GET needs to be lewied,

A2l Sub-section (1) of section 13 of the G5T Act provides that the lability to pay lax on serpices
shall arise ab M e af supply, Tnodee theveaf, as discussed i fhe answer fo Hwe Q.20 the
agreement clauses wonld huooe to be referned b, Sinee o precise facks are before ws, te sechion
14 of the G5T Act uroreld Jvrtwe #o be referved to by the applicant

(2.2} Whether the contractor foendor il be able fo atilize e amount of LD imposed ooer fim as
Input Tax Credit subyect to safisfiirg all ether condifions?
A.2(d) The above question is net answered as the proper person to mise this question
would be the contractor / Vendor and not applicant.
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