MAHARASHTEA AUTHORITY FOR ADVANCE RULING
(Conshituted onder section 95 of the Maharashira Goods and Services Tax Act, 2017)

(1) Shri B. ¥, Borhade, Joint Commissioner of State Tax [ Member)
i2) Shri Pankaj Kumar, Joint Commissioner of Central Tax{ Member)

GSTIM Mumber, if anv/ User-id 2FAABCI6RRE] 170
Legal MName of Applicant MRS VISHAKHAR PRASHANT BHAVE
| MICRO INSTRUMENTS

A pr

Registered  Address/ Address provided | 15, SHRI KRIPA RAMAKRISHNA SOCIETY, RAM |

while obtaining wser ld MANDIR ROAD, KHERWAD] BANDRA EAST, |
BALIRABAL 40H5T
Details of application | CET-ARA, Application No. 23 Dated 15.05. 2018

Concerned officer [ Asstt Commissioner of Sales Tax{ C-906)
Moudal Division- 5, Mumbal

Mature of activity (s} {proposed [/ present) |
in respect of which advance raling sought |
A | Category ServiceProvision o
B | Description (in beief) Sole proprictary Concern M/s. Micre Instruments, the
party is dealing in Microscopes, its spare parts and other
related actvities such as mstallation, servicing, repairs
and maintenance of microscopes.

---------

Issue/s on which advance ruling required | (v} determination of the lakbdlity to pay tax onany goads
orF services or both

tioni{s) on which advance ruling 8 | As reproduced in para 01 of the Proceedings below.

|

PROCEEDINGS
ion 98 of the Central Goods and Services Tax Act, 2007 and the Maharashtra Goods and
Services Tax Act, 2007)

TIGST Act’] by Mrs, Vishakar Prashant Bhave, the applicant, seeking an advance ruling in respect of the
fellowing issue.

(1) Whether the “Commission” received by the Applicant i conwvertible Forergm Excharige jor rendering
sertnces as an " Intermediory” between o exporfer abroad recetving such seroices and an Indian owparker of an
Equipment. i an “export of service ™ falling wnder section 206} & onlside the prorvtenr of sechion 13 (8) (b), attraching
sororaded ey norder section 16 (1) 2) of the Telegrated Goods and Sormices Tax Act, 20077

{ii) If e amsrier f Mhe 3 (i) d2 i the nagative, whether the impugned supply of service forming mm infegrl
part of the cross-border sele/pirchase of goods, weill be troated as an *intro-state supply" wnder sechion 8 (1) of He
IGET Ack read with section 2 [65) of e MGST Act aftracting CGSTALGET? And, if so, at- ol rate?

At the outset, we would like to make it clear that the provisions of both the OGST Act and the
MMGST Act are the same except for cerfain provisions, Therefore, unless a mention is specifically made to
such dissimilar provisions, a reference to the COST Act would also mean a referance to the same provision
under the MGST Act. Further to the earlier, henceforth for the purposes of this Advance Ruling, a reference
fo such a similar provision under the CGST Act/MGST Act wouk] ke mentioned as being under the "G5T
Act”

o2 EACTS AND CONTENTION = AS FER THE APFLICANT
The submissinns, as reproduaced verbatim, coukd be seen thas-



STATEMENT OF THE RELEVANT FACTS HAVING A BEARING ON THE QUESTIONS
1. The [scts reblevant for the prerposes of this application, bricfly stailed, se as umier:
The Applicant, s, Micro Insirements, Mumbai, (for brevisy; “8icra®) s a sole Fropriesary Concern, duly Registered
urder the CGST/SG5T and IGET Acts [ Reg. no. Z7AHEPRIETELZD), having ils registored Office at 15, Shei Kripa,
Ramakelalhnn FH'I'J-I:IE'F_ Ram Blamdir Boad, Khoewadl, Bandrm (B and & Casty| g on H—.gdl_ﬂg b i ir I_,at;n—._qhm-_-,-
Instruments, i spare parts, Laboratory Equipment, and other related activities such as servicing, repairs. and
minintenance of Laboratory Equipment,/ [nstrumen
i Oinee of the activities of Micro relabes o pn'_ﬂ.li.dinﬂ services o il Fl'll.'l.l.!:!ah- at Gr:rrnan]r_. I::,-' wp.}rnfpu'n:uﬁnﬁ
Purchase Orders (P, O from the parties desirows of perchasing advanced type of Laboratory BEqulpment, by
negntiating the terms of supply including fxation of price aboe thi Moo price fioed By the Principals (known o the
.-‘;ppiil.'mﬂ. adore), I Micro can :I'.rEEL‘-L‘iﬂI:E better Flrbne than the [oar |:|r|.|:|:. this difference between the Aoor pric and
achaal price s given o Micm by way of "Commission” in "convertible foreign exchange"
X The mendus aperandi of the nepotiated transsctions can be briofly summar 2od s undon
(a] The progpectyve customes in India pleces the PO, direcely on the Principals at Germany, asd armanges foe Letber of
Credit for remittance of price in fonsign currency,
(b The principals directly supply the Laboratory Equipment to the party in Indla say M5 Panama Laboratory,
bumbai a Betitious same] which pays price and gets the delivery from the Customs on gaymendt of custom duby &nd
55T as applicabde,
(€} In the majority of @ses, barring exceplicns, the P, O states the name of Moo, and 2lso mentions that the Indian
Purchaser will b eniitled o have some "discound in kdsd”, like goiting some Hems Froe of ol such ag o TV aek, a
Compater ora Camera cle.; which is ko be provided by Micro as a necessary charge on the "commission™ it receives in
comvertihle Forelgn Buchange
{dh Accocdingly, Micro arranges, at its own cost such articles to be given free, in the nature of "discount in kind®, 2nd
hands cwer 1o the same 1o the Purchasing Party in [ndia in fulfillment of the accepied terms of sale ) purchase
Agreement bebween the Principals ai Gernany ard the Indian Purchasing Party.
[} The PAD, alsa siates that d.l.mng the Gul‘r.anﬂ:r.- pr.nad,. S3Y, ONE e thie= sl:ll.et,u"mpp]lm’ at Gl:rm:n].r will pave "l
service™, if required (Bail that would oot include any replacement of pasts eic). Micro, lowever, has ne contraciual
olligativn b give sach e Seevice®,
{f} Once the PO iz compleded, the Principals at Germany smoe o "Credid Moke®™, for the "Commiggion®, which is
rermbited in freohy corvertible Foraign Bxchange, normally in Barm Carrency: {sign: £; codeELIR) the official currency
of the European Union).
=8 1__-.- wWis ot ssuing any Cepbdt Maote oo Invoioes or any other document, bad .anuu:nhng Wil Chodee |.'r|'.||.:,I oo Bl
L | -I'_‘restNua-,.fa
im the circumstances, the l‘nllnwmg guestions arve for condideration & decision by this Honoueral-de
e ling Adtboraty, Maharashira State, Sumbad;
ik ihe “Commbssion’ received by Micro in convertible Foreign Exchange az an “Intermediary® in
/ cross boander transacton, o ackini ana Heokes o dctliakor, In proclisng trarn an Indilan Customer /s
: orf s (P.OY for importing Laboratory Equipment from Gesmany, is Hable to GSTU either under
35S Act, 2007 or the 1G5T Aa 20177 And if so, the rate of COSTS05T and 1G5T respectively
ablato 05T, whiether the entire ameunt of *Commissson™ as converted in rupees, will be e "taxable Yalae® for
Feptication oF whetler the following doductions can e claimed:
M pducting “expenditure” on free supplies, which is a "charge on the commission amount” under the Contracrual
s as per POk
ik uﬁluh-l:lliw iof ks efcemaenl treating amount of “net Commission”™ (as per (a) above) a= inclusive of CGFF,-"SGFF At
or [CST Actas the cose may be
4, For the porposes of examining the issaes involved ome nesds be go through the labyrinth of rew GST Laws.
5. Thea conspectus of vanous provisions gives the following pichane
(i} Services provided by the Commission Agent (ocated in the Taxsble Territory) to the Principal Seller ocated in
Men-Taxable Territory)/ Abroad) in respect of procurensent of order/s from the Costomers located in the Taxable
Territory on behalf of the foreign supplier of goods, would be termed as “axable services™ under the GST Regime,
Becais [he inteimediary (Micr) does samee actvity Bor which monetary consideration, that is, "Commission” amoint
is recelved in freely convertible currency. These achivities sould fall in e widely worded definltion of “Service™, in
section 3 (1023, which reads
"gervices” means anyvthing other than goods, maney and securities but includes activities relating to the use of
maney of its conversion by cash or by any other mode, from ome form, crrreacy or desomination, to another forar,
CHTTERCY i fir srdick a sepmarate constderaliou 4% qﬁm-_{ﬂ
fii] Section 13 of the IGST Act, 317 is made applicable to determine the place of service, where  locatlon of
mp‘phﬂrm’ |lvcatenm of m:ipl:ﬂ: ob servboe [ekher) i9 cubesd e India,
{iii) I the present case, Mo b-;'-jng ihe Eupplln.:rn._rd' service (cansd in India in Taxable Terrikory} and cuestomer i,
rexvipicnt of Service {Le. supplier of goods ks located eutside India, Germany, in Mon Tasable Ternioey), Secon 13 of
the abones IGST ActI00T geta atbracid
{iny Section 13 of 1GST Act, 2007 has in all 15 sub-sections applcable 1o different sttuations! ciroumsfances.
v Subesection (2 of Section 13 §% the general section which provides that the place of supply of service’ is the
| oy of m[l_pim o serviog, eucepl ther services SPE:L'HE'EI. in sub-1ecliors 13-] 1 {TE!I.




& 1t eeans the genesal principle in sub-section (2 1s displacad Le not apphicable 1o sub-section (3} to (13}, which
mends to be examined insdivichaally & separatedy,
= Sub-section (8] covers the case on hand; and the same bs reproduced here belo -
iE The plizce of suppily of the following services shall e the location of the supplicr of services, measly:
{a) Services supplied by o bankivg compary, G a foancial inslitubion, of a non-lanking Bhamcial sompany, b
arooend hobdoers:
ik Iatermediary services;
() Services congisting of hiring of means of ranspory, dncluding yachbs but excluding alrerafis and vessels, up
ko pariod of ome manth,”
%) The term “latermediary” 5 defined In Section 2(53) of the IGST Act, which says:
"1 3 Titermedinry” mears @ Iroker, o agent or auy obher perdon, by wehaleeer e calied, whe arninges
or facilitales the suppely of geods or sevrices or both, o secirities, beltooen bre or mare persons, bul dosy
ik incfude o persen whe supplies such goods or gervices or both or ssourities on kis sden socomed ™,
wi) Comsequently, Micre being an Agent or Breker (or Commission Apent) and fFacilitator bebvoon the Garman <seller
of the goods and the Indian-buyer of the goods, it shall be covered under the definition of Intermediary” under Seclion
2 (13} of the 1GST Act: but may not be regarded as providing "Intermediary Services”, which expression & a cained
phase, by the Draftsman, and not delined inany GST Law, Le. COGST/S65T Act 2007 or IGST Act 2017, Apparently,
“Tevtesimediary” is an “adjeiive and -|.|l.|.|:||1r|hi “renvioes . {Adjestive 'I.hlﬂl'ls between; intermediate, 3. Acting between
persons, parties, ebc ) serving as an intermediate agent or agency: e.g, an intermediary power. |
(i) 1 vy =] ;ar_g-md il il ".m.:wnwdl.n.r}"' plw.'l.dmg such J'l.,p;clrhq.r or Broker's services may tall in the expression of
"Infermediary services” appearing in clause (b} oif suib-sarbion (B of Soction T3 of the [GST Act, 307, I it wen 1o bo
brue interpretatlon, the registered piace of the Sapplior (Micro) being in India /in Taxable Territary, the phsce of supply
becomes 'India / Taxable Terriiory' and bence OG5T + SG5T may get attrached,
B, Though Micro is providing the service o the foreign supplior of goods as an integral part of the
imfernabonal faross-border  transachion of export/mport. and alse receiving valuable comgideration’ in freely
comreertiode Forebgn exchange, butstall it s ot considered as Export of servioe’ for Uw reason given i the dofinktion ol
"Export of Service!, gquoted bselerwe, red with sectlon TA(4) (B] of the IEST Act as all the conditions of “export of service”
are nob et in the case on hand:
Conditions precedent for troating the service as 'ewport of service' [as per Section 246) of the [GST Ac] - All
canditioms have to be met,
'nx_]_'mt-nfﬁru‘icc:"’ mieanes the mppl:,.' af ATy BETVice when,
supplier of service is located in India,
Ipil:-m; ol service % bocabesd caeksidle Indiag
ace af supply of service Is outsbde India;
mvent for such service has been receivid by thoe supplier of soevica inoconwertible foreign exchange: and
lier of service and the racipdent of service are not merely sshablishments of 8 disinet person in aceordance

Eocondly, the definiHom starts by saving "when® and followed By each clawse ending with & semi-colon showing

close commescHon with each otber and the last but o clawse uses "and’, 10 make it clear that all the clowses most

e faliibledd concurrenily and coexlensively & then alore it will qpuaalify a5 an “export of soevices”.

= O tho superficial or lash reading, it may appear that ims the proecent case, the condition Mo, (fii) in sechion 1,/6]
is nevt getting fulfilled Because of the ferminolngy used in section 13(8) (B) of the 1G5T Act (intermediary
sorvioes”] read with section 2{13) defining “mbermediary® b inclede broker or agent wha amanges or facilitates
the supply of goods or services, and consegquently the "place of supply” gets coincided with "the place of
supplier’, both in the taxable territory, Iodka, and rendering the transaction taxable under the CGST /SGST Act
by denying the benedil of *export of services” or [GST Act legitimately due by virfue of the "reciplent of Seraces
baing in nor=taxable eeritory, abroad. In the light of the above discusson, one may congider that the supply of
servioss by Micro would fall inthe ax-net, fastening tax borden of 18% (9% OGST + 9% SCGCT) under Services
Tarill Heading no 99497 {residuary enicy)

7 Mo, theredors the COST /SCET will b payable in thie Taxable Terrilory on account of the place of supply’
buing the place where the Supplier, ie Micro, is registered, that §s in the State of Maharashira.
4, I the conteat of the case o fimnd, e aforeseid inderpretative provess smikes hioabde "iefermediory services” rendered

b Micro to the recipient abroad in non-taxable berritory, Hable tax in Maharashira State, which ts the place whera the
Sapplier (Micro) is Registored and happens o be the place of supply: and forfunately further also the *destination
state’ of “comsumption State”; because the Labomtory Equipment imported by M5 Panama Laboratory, hMumbad
would be used by the Purchasing Custoarer, who is also residing in e St of Maharashiza, '

5 Before looking at another example, o fow words on new tasation Policy. EffRsctive fuly 1, 207 thers has boon
a paradigm shift in Loation Policy, now. adopting the destiration hased tax, The badc difference between the
Dstination hased tax and arigin based ke Hos in the fact that arigin based taxation seeks tolevy and collect tax on the
tasds of [ocation of production and destination based taxation sevks to bevy and collect tax on the basts of location of
consemption. Further, a fundamental proposition ander the new GST regime is that the concopt of “place of
consumption” alse called and known as the "Flace of spply”, weeely determines thaet the tax wowlid goorae to the

State of consangnlio (firrisdioiiomel aepect. :



10, Moy, boaok at anoth er case, inwhich Micro procares the PO, from the Cusiomer at YVadodara (fommmverly knewn
as Barcala), in the State of Gujaral. tor purchase of Laborabory Bquipmient tromn the same Germany-seller. By wirtue of
sectbon 13 (5) by mead with 2(13) of 1GST Act, the place of sapply” remains the samede, “the place of Supplier, State
o Maharashira, Bul the destnation based or nnrlsumpl:'u.'-.n basad taxation ]"'niil:].' wionld EeL a joli; becawse the actual
use of the goods irmporied sauld B b the Saie of Gujarat, whoroas tho e will seerun bo th sdato of Maharashica,
wharre the place of supplicr and the place of supply synchronize,
11 The matter newds o be examined furiher
12 Auctually, the “nature of supply® is determined wnder Section 7 and 8 of the BEST Act, 27 which reads:
CHAPTER IV
DETERMIMNATION OF NATURE OF SUFFLY

7, Inder-State sapply. - (1) Subject o the proaisions of secton U, supply of poods; where the location of the supplier
ard the place of supply arcin -

.[na-_:| P different Skabos;,

i) e different Lindom berribomio or

{c]a State and a Undon territony,
shall be treated as a aipply of goods in the covrse of inter-Sate trade or commerce.
{21 Supply of goods imported inge the territory of India, Gl they cross the customs frontiers of India, shall be breated
to bea supply of goods in ihe course of inter-State tradeor commernce.
3 :H;hp:u:t by Kb provisions of socieon 12, 5|.1|:||:i:|r iof services, where the locatiom of the suppler and the place of supply

are in -
{ah o different States;
) v clifforesst Unkon lerrbarlos: aF
il a State and a Lndon termitory,

shall be treated as a supply of services in the course of Inter-Sate trade or commeros

4] Supply of services imported into the territory of India shall be breabed o be a supply of services In the course of
inber<Stabe trade or cormmence,

(%) Sapply of goods or services oo bath, -

a1 when the ﬂ.I.FF“H ks ltated in Indla and the plece of supply is puatside Tmia;

{b] to ar by a Special Economic Zone developer or a Special Ecomomic Zone unit; ar

in the taxable berritory. nol bednp an intra-State supply and not covered elsewhere in this section,

shall be treated to be a supply of goods of services or both in the coarse of inter-State trade or commeerce.
It is manifestly chear from the conjoint reading of section ¥ (5) of the 1G5T Act read with Section 13 (E} (b)) that
aof lransaction on hand is taken putof the IGST Act and by virtwe of the Soppliees Location amd the Place
ake the transaction fall b the bap of (e “intra-state” service and hence would abiract 9% CGST+ 9%
Agpregate 185, the services being Classifiable under the Residuary Tariff Classification, namely, 9957

ith the result that the bencfit of “Zero raed bx" dofined under Socibon 16 of the BGET Act, 27 is
gimply becssn the rolo played by the Micro is treated as "Intermediary Services™ under soction 13 (8] (b

Mg a direct consequence of this sinsalion, although all cther transactions of export of goods or service gr both

Hexen b of 2o Bk bu{ﬂmlﬂw sy oyt hand gels disoimirlory dispeesalicn by sacddliveg i wilfi amipbepded st burden
it areother Income ek Dprden 0 30% ) gl fo aold sall g0 dee snrery, Befurd of such OGS ISCCT 5 ipmntlahie

16, Mot .lj..a;.r ix amother omy to look @t this bl 1 i trderrabiomal -eroes-horder bemsaction in oiniol
Hae Appdicant pleys @ pivotn rofe e dn cabermedieny by rietie afubich the "import of goods® is occasioned. gats effectu ated
17, Mo, Foe thils mew approach two definitions ane important:

= Sectbon 2{13) of the IGST Acl.2017
(13 “intermediary” means a broker, an agent or any other person, by whatever name called, who arranges or
facilitates the supply of goods or services or both, or securities, belween two or more persens, but does not inchude 2
persom whi supplies such 3m‘d£ or gorvices of both or securities on his swn acomnt;
Section 2i5) of the CGST A, 2017
{5} "eggent” maans o porson, including a factor, broker, commisgion agent, arhatia, dal éredore agent, an auctioneer or
any. other mercantils agent, by whatever name calld, wiw carrles on the business of supply or receipt of goods or
]
18, Since Micro does not supply of receive goods | services on behalf of anyone, Micro carvles on business of its
own, it i cortainly not an "Agent” as defined Ly section 2 {5) of the CGST A, 2007

- But sarely, fhe activifes of Micro are in the natore of "intermediary™ as defined in section 2 (13) of the [GST
Act, for bringing topether the Principals abroad { Germany ,) and the Indian Costomer (M/5 Fanama
Laboratery), wiv wans o buy a high-end product.

. ¥hat is recelved by Micro may be called "brokerage for the sale of goods, Even if it is called "commission” |t
is specifically understood a3 being in respect of and m relation o the transaction of sale of goods directly
made by the German-seller and the Indian buyer, and which ai the hands of the Indian-tuyer, W/5 Fanams
Laborstery, s an Importin every serse of the leem.

. In other words, the nature of supply is intended to be and achally an inlrational or censs.border
transaction, dpod/ import of goods simpliciter, which umder the GST regime is “an interstate supgdy,



covered I:l}r the 1GST Act, 2017; and if that be the true p-nm'l:inn i L, thie role of 'inl:fmnd'iar_l,-' carmiol be
dissocted and separalely Lraated for GST law,

14, Al the urul_:.'uu & discussion above, finally boils down o and depen-l.h' o thie true ml.'nnlng anad prurpo il
the espression: “intermediany services” m sechon 13 (8) (B of the 1G5T Act It it i= not the same thing as
"Intermediang™, the provisions of soction 13 (8) (b} will not apply; and consequently, provisions of saobion 7
150 [a) of Hye HEST Act will get atbrackad, as can e seen Froom the quoted provision

(5] Supply of goods or services or both, -
[a) when the supplier is located in India and the place of supply is satside India;

In that case, Section 16 of 1GST Ad will apply and there would be twa options availabbe: (ij oxport the services under

borwd f LOU without pavment of 1G5T Actamd claim refund of wn-atilized input s oredic OR (1) Supply export

Servlocs on paymicnt of IGST and then claim refund of such tax under section 5 of the CG5T Acty Rules, 2017, Section

16 of the I1GST Act W7 reads

CHAFTER WII
ZERC'RATED SUPPLY

Zero rated supply. 16, "Zero rated supply” means — (1] any of the following supplies of goods or services or bath,

narmely:

[a] export of goods or services or bath; or

fh] auppl}' af g{xh’l&mmﬁh‘:&nr both tea Spn.'-:lal Econamic Zome dc'.'r.'!-aq:-ur -:raEpﬁ:i.nl Economilc Zons unkt.

[2) Subject b the provisions of sub-sectien (3) of secton 17 of the Central Goods and Services Tax Act, credif of inpal

bax may b sovalled for maldng saro-ratod supplies, nabwithstanding that such supply may be an axempt supphe.

{3) & regestered person making zero rated supply shall be aligibbe brclaim refand under edther of the fallowing optiens,

narely:
L) bee mviy sasgrply goods or servéces o both under bowd ar Letter of Wndertaking, subiect o such conditipns, safeguards
and procedure as pegy e preseniled, without payrent of integeated fay and claim eefupd of smeufilized b
credil; or

(1) e iy suprply geods o services or loth, seifect tosiech conditivms, sefegrands end provedune as ey be prescrdbed,

o praayriend of detegeated tax and claim refund of such tex paid on goods or services or both supplicd, in accordgce

rarith e preosdsiens of section 54 of the Certral Goods aod Services Tiex At or the mles made Hiereasaler.

an Mow, the crucial gueston is: what (s the true meantng & parpert of the expression “inbermaediary senvices”

appesring In section 13 (8) (b} of the IGST Act. Tt may be added that the ferm “intermediary” has been defined in

section T3} of the VGST Act, buf the expression ‘Intenmediary services.” appearing im sachion 13 (B] (B) has not been
- .21, Whatis the significances of use of the two terms,/ sxprossions, apparently ooking similas, by the Lagislatare
statubes. One thing is dear that they ane nol synonymaius ierms or expressions, having the same meaning

r wegrd oF phirase in the same language
ract T B cnria i e e Mh'.’l.l‘l'-illﬂ |::,|".I{|.|:' sirvdefined erprescimn, ol Bl rmediony serinces”, i ol i e f Bl'.l.u,rn'j_r

gt bud devms do vy acguived 0 uell et conmotation. This expression is med e for Hee first fone by e

may be added that this precise expression: Iotermediary service was adopted by the Delegated Legislation

ing the Plece of Provigion of Service Bules, 2012 (FOPS Kules, 2003), In those Fules, Rube I 0F) had defited

tary " as balows

(P " Tmbermediery ™ meais a broker, an agent or any obler persor, Iy wivterer mone clled, avlan errwvages or facilibnhes

n provrzion of o sergic Jeesdnafher anlfad e “ivain® aorvicel befreen boe oF wrere persons, bt dors wof inchode o

persan udm prides Hie joniia serdod on i aooowil;

¥ The POPS Bules, 2012 camve into foroe effective 01-07-2012 and Rule 2 of the said Bules, 2012 is exactly the
sam as now badily lifted and placed inits mew GST "avalar' as section 13 (8] (b} of the IGST Act

*  The said Rule 9 of the POPS Rales, 212 and the darification issued by the Board (CB.E.C} on the concept
of “Intermediary Services” appeanng Rule ¥ [(C) is reprodiucoed below

4, Place of promision of specdfind sermices,

The piace of prvision of follonnng sendos shall be the loontion of e sevvice provider:

fm) Services provided by @ bavking cosipuniy, of @ ek instifelon, or o sordenking finmcial | compreng, to
acenn! kolderes;

(I Cratine information and datalase acoess or retrieval services;

(el Intermediarg servives;

(el Serwice comstating of Mg of weans of transport, ap Lo o pertod oF ome monii.

24 Clarifcation and qu;al (1 | et
An Bducation Gaeide (" Guldance MNede') on June 20, 3002 izsued by the Cemdral Board of Excise and Cusloms
c:lm:'u}'lnﬂ the meaning of intermediary stabes: OLETE:

596  What are "Intermediary Servioes" Genesally, an "intermediany” = o person who arranges or facilitates a
supply of goods, or 2 provision of service, or both, between two persons, without material alteration or
further processing. Thus. an intermediary is inoolved il taw supplies glagy one fv:

i) the supply between the prancipal and the third party; and
it} the supphy of his own service (agency service] o s principal, for which a fee or commission is usually
charged.

FE:E For the purpose of Hus rele, "sn intermediary’ in respect of goods (such ae a commission agont e, a

buying oe sclling agent, or a stockbroker) i exchiled by definition. VIDE Rule 2 (i) of the POPS
Bules, W12 {supra).
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¢ Alo ewcluded from this sub-rebe is & persan who arranges or Bacilitates a provisbon of & servioe
{refermed toin the nales as "the main service”), but |:ln'.w.'id|3 the main service on his own account.
UMQLULCITE:

o —Rule (1) defines intermadiary’ bo mean a broker, any agent or any sther pereen: by whatever name called, whae
armarges or facilitates a provision of a servacefhersinafter called the ‘main gervice”) batween two or maore persons (il
doesa't inchude a person who provides seevioe on bis own acoount),
Thus an intermediery service s fvolved with bwo supplies st ane Gme. In other words, the expression
Tintermediary” connobes distinetnessfdetachiment from the “main” service, The expressian “intermediary service”
iz thus, a namen juris ("nomen juris,” literally teem of law) 2 bechnical legal term | and its w=e is having a specific
legal comcept and connatztion. When that expression bs used In 2ny subsequent legislation, it has to be interpreted
and understood e the same sense & hnth]na: less or moeo. | VIDE The Madras General Sales Tax Act, 1939 [Madras
Ak 0 of T93%) was enacted in pursoanes of The powers contalned in eafey $8 af List 11 of Seventh Sehedule of the
Gaovernment of Inchia Act, 1935 which deals with sale of goods, The corresponding entry in the Constituton s entry
Mo 5 in List 11 of Seventh Schedules. 1t was in exercise of the powers under this entry that the M],-m Sales Tax
Act, 1957 (Mysore Act Mo, 15 of 1957) was enacted. It is now settled laaw that the woards "sale of goods” have to be
consirued not in the pupuhr sense buf in their 'EL-EJI sense and shoold be given the same m:l.njug_ which they carry
in the Sale of Gaeds Act, 1930, The qupu'u:!ph sabe of Equ-dt" is & noodmen iurl.l,, lis easential lnﬂt‘edl.ﬂll: relng an
agreement to sell movables for o price and property passing théerein panaant g0 that agreaemaeni

25 I this connection one must ke a note of the Amendment b the definition of “intermediarg™ in Bule 2 (1)
of the POPS Riles, 202,
p| By Motification Mo, 142004 - Service Tax . dabed the T1th July, 2014, The Place of Provision of Services

{Amendment) Bubes, 2014, were beouphl into force on the 15t day of October, 114
[1) In the Place of Pronvision of Services Rules, 2013,

i ni clamse shall he substitu nexmiely:
() "inderaraiury’ means o ok, an agrid e aiy oilier Jeigan, .'H__.l adinfener sarse caffed, ndio kAN ged or fircilitares @ procision
ofa servicr (rereinafler colled the " matn’ serorc) or upply of gondld, Tetiosen B or miond pereaie, buct does ok incliede o persos
e provades the i serice or suppdies e goods o dis acoent

- Therefore; the delinifion of “intermediary” was then amended o include the inleemediary of goods in its
B,
- Accordingly, with effect from 1102014, an indermediary of goods, such 85 & commission agent o

consinmient agent shall be covered under rule ¥ ic) of the Face of Supply of Services Eules.
When rhis medified version of “toermediary™ @s of $1-10-2004, was ro-Togded n the G5T law, two charges

4 fer, az stated earlier, there is ore term: "intormediary”, which is defined {section Z13} 1GST Act), and
texpression ; intermediary services” is used insection 13 (8) (b} of the 1GST Act, which is handpicked
Rative phrasealogy adopbed n RBale 2 (o} of the POPS Buls, 202 as it existed predmendaent of 2004,
2014 of section 2 (6 of e POFS Rules, 2002 The plvotal issae In the case on hand fumns on the
igf of the expression "intermediary services" In Gection 13 (8] (b) of the IGST A,

3 this stage, i s necessary to reter o some sl krworn Reided of Inbirpralabion of stabues boefore embarking

ﬂ Aullefinition of Consspnment Apent was shifted ko Section 35) of the CGST Act,

A

adintirely i
;"’.’-f_:,. m the
gty

(i} It i5 nod peecessary o surver irmumerable Apes Court decisions on the Statutory Rales of Interprelation. Saffice i
bo e o

s Raghunath Kai Bargga And Another vs Punjab Mational Bank And Others (ZASE MO, Appeal [givil) 3634 of 250
Decided ond December, 2006

(g 1t may e mentigned in this connection that the first and foremost princple of inbeepreation isl a slatuie in every
system of interpretation is the Literal rule ofF inderpredation,

(b} The other rubes of inerprolation o.g. the mischief rule, purposive inferpretation éc.can only be resorted te whien
the plain words of a statute are ambiguees or lead 1o no intelligible resolts o if mad lierally woald nullify the very
object of the siatuie

{C) Where the words of a stabute are absolately dear and unambiguous, recourse canniot be had to the principles of
irderpretation other than the titeral rale, vide Swedish Match AB v, Securities and Exchange Board, India, AR 20H
SC419.

i) As held in Prakash Math Khanna ys CLT. 2004 (9) SCC 6686, the language employed n a statute iz the
fngaiti thae fepialatine irtont.

{#h Thiz legislature i= presumed to have made on mistake

(. The s ppfion is thint oF inferled do sy bt (4 fars gaid,
(g] Assuming there is a defect or an amission in the words used by the begislature, the Court cannot correct or make

up the deficiency, cq:lﬁ:ially whan a Hieral reading thereof prodoces an intelfigible resull. vide Delhi Financial
Coarporation va, Rajiv Anand 2004 (11} SCC 635,

ihyWhere the legislatve intent is clear from ive language, the Court should give effect o it vide Qovernment of
Andhra Pradesh vs, Bosd Bollers Oramess Welfare Association 2004{6) SOC 210 and the Cosed should rot seek bo

purend tha law inthe grab of inberpretation

fi



f&‘_‘m Hﬂ" o

A i the Jight of dhe aleresaid rules of interpretation 1§ con be said that when the Legislatire has usad bvo un-
ideniecal and FHCH = BTN AT bermms, expression, b has 1o be inferred that it did not want o oy thes sarmse
meaming, 1 oay eso be wobed ot bl Leggslaone does ook wse any surplusage or superficial wonls or phrases,
A1, If iha provisors of sectiom 13 {£) (b) of the IGST Act, wers te caver and encompass both the types of Brolers,
Apents in relation bo goods and servicoes nothing was simpler than o re-dzaft section 13 (&) i) s Balow and gay-

= Section 13443) (0 "sendces of Intesmediary®, ard

= Then the word “mbermadiary” being defined, it would have covered the services of the Broker [/ Agert in

redation to either the *goods™ or *services® of even bodh.

(i) Instead, section 13(8)ib} has adopted the sxpression: “intermediary services” which expression was F':I'E'i'ﬂl.El'Il
prios b 2004- Amendment of POPS Rubes, 2002 which distingruishes (1 from the "main service”,
(i) Another reason Ls that that the temm; Agenl, appeaning in the definition of "intermediary™ has o be unaderstoeod as
eucluding "consignment agenit®, which stands defined in section 2{5) of the OCST Act,
(kil} Aa lald down by the Apew Court (Dethi Transport Corporation ve TVT.C. Mardoor Congress on 4 Seplember,
1990, the doctrine of reading doswn is applied where the proviskons of the stalute ase vague and ambiguous and ie i
passible (o gather the Intention of the kegishare from tha object of the slatute; the context in which the pravision
oecurs and the purpose for which it is made.
|:|_l.-] Im thar caeee oo hamed, the soction 18] of the IGST Act is intended I:-:'l-appl}.r by specified "services”, and clauses (3
and [ relafe oo purne services, Clanse (b) cannot ke in it fold “services in refation i goods®; becawse the enire
GET Law maintains dichotomy between the 'Hn-.:-d.-l"-:nd “mEryices T,
(v} Farther, it iz well sottbod that cAnary weaard o _|.'.C|1.ru|:r in a clawse fakes colour from the other related clawscs in the
saryi sechon, namely, sub-section (81 secbon 13 of 1G5T Ak,
(vi) As stabed earlior, if the Lagislature wanbed o have wider moaning of "services”, it wouold have used the
phrasenlogy “services of intermediary” rather than “Intermediary services”.
(wli) It i not open to inject definition of "intermediary™ as Amended in 2018, by interpretative process aden ihe
coident of Section 13 () és spdanficaliy restricted & e pplivable 1o speafiedSelecled services,
iwiii} Whon rmdmg "irltni'mcl:liu.q.r" as an adjective, one Fas o give dae meaning o it and mead that PN Pression
comvey those "services” which are contradistinguished from the “main® services.
(ix) ‘I pahey woeds, the clause muost be held as applicable if the intermediary fs acting as broker ¢ agont in (ha main
transaction of supply of services bebwpen the gesvics provider and the servics reciplent; and nod where the seller is
aupplying “gonds” 1o the bayer or redpient of supply / goods,
el Any other mterpretation would be against the Legislative mandate expressed from the phraseobogy used to pin-

fawell seftled:
Fius, the language of a taxing statute should ordinarily be wad undeestoad In the semse In which it &
rtgs with the olsject of the statule to effectuate the legislative animation A taxing stabuie should be ateletly
35 pmmian dense spproach, equity, lngic, ethics and marality hae o rode b play. Mothing 1s te be read
in, nafhBdis to be implied: one can only look falrly at the language used and nothing more and nothing less. (],
Srinlyasa Ban v. Govt, of AL and Anc, 2006(13) SCALE 27, Raja Jagadambika Pratap Marain Singh v, CBD.T,
7| WEATR 698¢5C))

wifaver, it is settled law that by an interpretative process the legislative edict cannot be altered or re-written
dor Lo, ot presumed intentlon,
aa In conclusion, it is reapoctfully pulrmbbied :
)l Tha delfined tarm or phrase muost receive the same maaning throaghaut the statute
(b} When the Legisiabure uses a partioular phraseclogy. full meaning must be given by following the mukes of English
grammar. In that sense, the word: “intermediary” being an adjective of services, in section 18} (b, the defined word:
“intermediary® cannal be brought-in o mject the concept of services relating to goods.
(C) The expression, "intermediary sorvices” had acquired defimite connefation when the POFS Rules, 20012 were
browghiin o play, namely, the service s differentiated fram the “main services”, Since the term “indermediany services”
ks momon juris, the GET Law wii i1 uses i il it st e understeod inthat sense only.
() It therehore, follows that the secticn 138 (b} cannot be beld os toking avway thar borefit of export sorvica $o bicro
e e PFIJ.:.- of service is in the Taxable Termbar sl s fowbplenl i i the non-taxable fermbony. Therators secton
7[5} () of the 1G5T Act

150 Supply of goeds of services or bath, -

{a) when the supplier is located in India and the place of supply is outside Indix

Will apply, and conseguently “zero-rated Lax” berefil under section 16 would be available.
FRAYER:

31, The Applicants mast respectfully pray that the application be allowed, and
{a) that it be hold that there will be no CGST/SCST applicablo on the services provided by the Intermadiary (Micro)
acting as a Broker o facilliate Imports of goods by the Indian Cusiomar from ihe Seler-supplier {Germany] under the
cross-border transaction.
(b} 1 in the unlikely event it is held that either CGST/SGST or IGST is payable, ther

(1} tha pate of GET payable,

[ii} and ife “faxable value®, gross or net commission | after deducting value of free supply of

goods by Micro, as per PO for levy of GST may alse be determinaed.
{e) The Applicants crave leave to add , delote or madify the submissions made herein either before ar at the time

of hearing
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STATEMEMNT CONTAINING AFPLICANTS INTERFRETATION OF LAW IN RESFECT OF THE QUESTIONS
RAFSED
IV-STATUTORY PROVISIONG:
7 Before proceeding to make legal submissions, it is necessary b Review the stabnbory provisions of lw-
(i) Secton 2 of the IGET Act
"export of services” means the supply of any service when, -
{1 the suppherof seriice is located in India;
(i the recipaant of service is located outside Tndia;
(L} the phn;-l: nfsu:ppl}' of service 85 outside India;
(L) the payment for such servioe has been receiviad by e sugplier of service (0 oonveritble forclgn cxchange,
amd
(wp the sepplior of service and the recipgaent of service are not mordy establishments of a distinct persoa in
acoordance with Explanation 1 in section B
[if} Section 13 of the 1G5T Act is made applicable o determire the *place of sennice’, where location of supplier or
Iocation of recipient of service {ither) isoutside India.
[iii] Im thee present case, the supplier of serviceis located in India and customer i, recipient of Service is located oubiide
Irefia, Germamy; hence Sechon 13 of the IGST Act gets attracted.
[iv) Section 13 of DGST Act:
= Sub-section (2] of Secion 12 ks the general section which provides that the place of supply of service is the
Location of recipiont of service, except the services specitied in sub-secdors (33 o (13)
# It means the general principhe in sub-section {2} i digplaced e, ol applicable to sub-section (3] © (13), which
needs bo be examined individually & separately,

e Syb-secton (8 covers tho case on hand; ancd the same is reproduced here balow -

“8 The place of swpply of e follovwing services shall be the location of the supplier of seriaes. nmmely
[ah Services supplicd by a banking company, or 4 linencial institution, or 3 nen-banking finandal company, to
agcount holders;
(b} Imtermasliary services;
{¢] Bervices consisting of hiring of meang of tramaport, including vachts but excluding sircrafts and vessede, up ho 2
perical oF oae month
iv] The term "Intermediary” ks defived in Section 2(13) of the MGST At
" 3) 'mgemdiﬂ-“]-' maans a briokes, an apgert of any other persan, l.'r_l.r whatever name callsd, who ArTANFGES OF facilitates
"ighe dypply of goods or services or both, or securities. bebween bwo or more persens, bet does net include a pecson who
s suich. poods or services of both ot securites om his mwn account”,
4 Crprkeuendly, the Appticant being a Broker for Commuissden Agent] and facklitator between the German -seller of
3 _* and the Indian-buyer of thi goods, ahall be coverad under the defindtion of Inbermigdiary” wnder Sectlan T
i IH'I osT iRl sial 1 deal for exmarl-in erass-border Framsaciion in the mrodicr of
Iy sale ananaer JGAT Act

\ 4 IV-STATUTORY PROVISIONS: RULES OF INERPRETATION:
w e e BT Althls stage, i1 is nocessary to refer toowell settled Rules of nterpretation of statues:
T TR e epidative snactment is an exdict. One has b read what is expressly slated in the enactment,
S Y 11 5 et necesmary Lo survey innumerable Apes Court declslons, suffice it to quote one:
Thus, in Modamanchi Ramappa & Anr, Vs, Muthalury Bojappa AIR 1663 5C 1833 (vide para 12) bhe Apim
Coieel nheareed:
“What is administercd in Courts is justice according 0 law, and considerations of fair play and equily
however important they may be must yield to clear and mopress provissons of the law.",
{ii) The fiest and forermost principle of intespretation of a statufe §s the literal nule of interpretation
{i) The other rules of interprotation e.g, the mischiof rle, purposive interpredation gic, can only be resarted bo when
the plain words of A stabute are ambiguous or lead to ne iraelligivle resalis or iF read Lierally would nullily the very
oftject of the statube.
{vi Where the words of a statute are absclutely cear and unambiguous, recourse cannot be had 1o the principles
o inberpeotation other tham the literal rule, vide Swedish Match AR v, Securities and Bxchange Brard, Trcia, AIR 2004
x -
[vii) [vid A% held in Prakash Math Ehanpa vs, CLT. 2004 (9] 500 686, e Tengroge employed in x sleficle Js e
determinative factor of the legislative inbent. (vii) The legislature is presumed to have made no missalki.
(vill]  The kegislature intends 1o say, what it has said
iz} Agauming there is a defect or an smission (0 the words wsed by the legislatune, the Court Carml correct or
make up the defictency, especially wihen a lkeral reading thereol produes an intelligible result, vide Delhi Financial

Corporation vs Rajiv Asand 2004 (11) 5CC 625

1
e,

We-LECa AL SLIBMISSIOMNS:
g, In the light of the aforessid rales of interpretation, it can be said that when the Legislature has used o un-
identical and noresynonyemeus kerms) expeession, it has fo be inferred that it did nob want o convey thee aame
meaning. It may also be noted that the Legislature does nol use any surplusage or superficial wonds or phrases.



10 [T the provisions of saction 13 (8] (B} of the IGSET Act were intendad (o cover and encomgass both the 1y pes
of Brokers, Agenmts in relation o goods and services, nothing was stimpler than o redralt or re-wimite section 15 (8 ()
as below and say:
# Kewtion 1ED (1) “serimices of pilenmedinryg”, amd
* Then the word " inbermediany” being defined, itwould have covered the servioes of the Braker .-‘-'u.g-pnl: L relaiicom
togither the "poods™ ar “services™ or even both
11. Section 13(E) lﬂ:!:l has, however, url-:‘lpl'l:d the e:-rpmﬂmim: I"il.'ll12r.|1'||.~|:||".a:r_g,l servaces which n-:-q'.hrmlnn Wik
provalent price to 20E4- Amendment of POPS Rules, 2002, which distinguishes i oo the “main semvee”.

There are other wel TEd

{i1 A laich denarn by the Apes Coaret (Dhelhi Transport Corpocation v DO Miasdoor Comggress on 4 September, 19509,
the doctring of reading down & applied where the provisions of the skabute are vapue and ambigucus and 1§15 possible
o gather U indenbion of the lepislatare from the object of the statute, the conbaxt in which e provision eccurs and
thi pur prse for which it is made.
= I the case on hand, the dtle of section 131 of the IGST Act shaws thal i (s mean! o “apply ko speciffed sm'mf*
and clauses {a) aned (Cp rebate o " pure services”, Clause (b cannot ke in its fold IHU'JI:H im reladon b
Lecawss the entire GST Law maintaing dichobeny bebween the “goods” amd “servives”, Section 20102} of the Cﬁ:ﬁﬁ’l‘
Act: "services"” moars amything other than goods, money and securitics bul indudes._.
i) Further, it a5 well astled thal every word or phrease ina classs bakes colour from the other related claoses in the
same saction namiedy, sub-section (B section 13 of PGST Act, (iii) As stated carlier, i the Legisiature wantead in hanoe
witer meaning of "services”, i would haveused thie phraseobogy “services of intermediary™ rather than “Inlormediary
BOCViCes",
v ) 10 L% oot opan bo dject deflnktion of "intermedlary® a5 Amended in 2004, by interpratative process when the conext
o Sectiom 13 (B) i specifically resirichied & made applicable 0 speo Bl seleosd Sservos,
MIMWH;“ (e mction 7.3 (81 s wh g air q;l.ﬁ:.'lll.-r. of that nown that follows,. runlr.l}'. “services®, one has o
give due meankng to it and read that expression o convey only " lnkermediary services” which are different from the
T pain gueuiee 8"
{vi) By process of reading down, the dause must be held as appliceble ol 4F the “intermediasg™ bs aching fo fhe made
rrarsaction of supply of services betwoeen the service provider and the service recipient, and net where the seller
PCE 'ﬁupE]n-_-z poads” o the buyer or reclphent of supply
; --‘“____ i) Any other interpretation would be sgainst the Legicalive mandsie used io pin-point s intention.
Tl & well setled:
*Thiys, Ui language of a Laxing statute should erdinarily e read unsdorstopd in the serse in which it is harmonipus

ﬁ with g ghject of the slatute to effectuate the legislative animation. A taxing statute should b atrictly comatroed;

ik camTapnae appraach, equity, logic, ethics and morality have no rale to play. Rothing is to be read in, nothing
is to be implied; ene can only leok falrly al the Language used and nothing more and nathing less. (]. Stinivasa Rao
LT Gg-.i § AP. and Anr. HID&(13) SCALE 27, Raja Jagadambika Pratap Narain Singh v, CBD,T,, {1975) 100 ITE

-
| -

T )
i) Bt |.;|:-"n:|:|:|.e1.l law thal by an iserprefative peocess the lepislative edict canmot be altered or re-written. o bring out

o phassfied intention,
4=l The expression, "intermediary services” had Mq_ulnhﬂ- dediniie connatalion when the POPS Eules, 3012 were
beoui phiin o play. namaly, the services differentiated from the ™ main sarvices" . Since the torn “intermadianry servivas’
is noemen juris, the GST Law when it ages it ven i mus be understood in that sense onby. (State of Madras v, Gannion

Dunkerley & co)

1 In conclasson, it is respectfully submitted:

{a] The defined erm or phrese most receive the same meaning, throughout the statote, unless conlext compels

v Se,

(b} When the Legislaturs uses a partiular pheaseslogy, Ml meaning must be given by iollowing the rubes of English

grammiar, In thak sinse, the word: “intermediary” beimg o adjective of services, in saction T308) (b, the defined ward

“intermediary® cannat be broogh-in fo eject te roncept of servines refating to geods,

(C) The expression, “intermediany services” had acgquired defirite conmafation when the POPS Rules, 2002 were

broughtin to play, namely, the services differentiated from the "main services”. Since the term intermediary services”

s o fyrte, 1 mnst (i uurgm'l'rd' irads l_:'g.u! umgn{lhl_.

el 1 dwerefore, follens el fie sectionr T308) (b canrmot be Jielid as mking away the benelit ol export service as dafined im

sechon 7 (5 (a) of the 1GST A, Consequently " sevo-rated lax” benafit under section 16 would be availabl=
VI-FRAYER:

13 In the crcumstances, the AppBeant moct reepoctlully pravs:

{a) That it be hald that the services of the Applicant as an intermediary are “received & consumed”™ by the Principals

in Germany, and as such “the place of supply is Germany” as per section 13(2) of the [G5T Act, and hence all the

candithons n section 2(6) are concurrently fulfilled qualifyirg the impugned services as "export of services™; and hence

'zerorrabed supply’ in terms of section 16 of the I1GST Act,

{b} I this Homourabie Authority holds that eiflver CGST/S0ST or PGST 15 payable, then the "raxable value”, and net

CGST/ MGST or 1GST payalde may phease be determdned specfying the role of GST & compuatatisn methodolagy.

q



[eh Any other or forther reliel as may be deemed B, proper & reasonable by this Honowrable Awthority, of the facts
& ciroumsianoes, may pl-r.-mr: ko Eram:-rld o chig Applicant

ik CONTEMTION - AS PER THE CONCERNED OFFICER

The subrmission, a3 reproduced verbadim, could be scen thus

In o submission dated 27/06/2008, the registered dealer M /2 Micro Instruments has given elaborative

submission belore Maharashera Auwthority for Advance Ruoli

1 wish to submit fewe points before Author by in retation i sabmilssion by dealer,

A Upder heading "CQuestion of Law ", the dealer has .'luu-&hl FI.I.|JI'IH Frem ﬁ.url'u:vrl.l.}' ihat whether Transiscikns

sumumariwed in "Brief Focts” fall under Export of Sorvices under Soction (6], attracting Zem rated Tox under Section

16T b of I55T Act 207

Section 206) of [GST Act states

{6} "export of sarvices’ means he sepply of any seevice when —

{1] the sup-p]i.-r:r of service 15 lecated in India;

(i) the recipdent of service s located aulside [ndea

{iid) the F!Ia.::l.--:vfmp-i:d].' of service 15 oubsde India;

i} b paverient For such service his e reccived by the supplier of service in convertitde fonsign eschange; and
{v) the swpplier of service and the recipient of service are nok merdy establishments of a distine persen In accordance
with Explanation 1 in section &

o Agper Section $7(2) of OGET MEST Act M7, The question on which fhe advance miling & sought under (his
At shall be in respect of
{2 classificetlon of any poods or services or both;
(b applicability of a netification istued under the provisions of this Ack;
{c] delemmination of Ere and value of supply of goods o services or both;
(il] admissibility of fmput tax coedit of tax paid or deemead to have been pald
(] debermination of the lability 1o pay lax on any goods or serviees o bothy
{f) whether applicant is required to be registered;
(b whether ary particular thing done by the applicant with respect e any goods oF services oF both amounts ooor
resulis ina supply of goods or services o both, within the meaning of that ferm,
Whether a ransaction is Export of Services or nod §s dependent upon tha fact as o whether Supply of Services is ot

om aspect of place of supply will be inevitable.

its AAR 0 deckde isswed carmarked for iU wnder Section 37(2) of MGST/OGST act, Therefore, whire a
e vios caa e naE o nfp'lan:e nFEupp]}' {whidch is ot amorgst the kssued which can be decided by AAR),
nnot be taken by the authority for lack of jinsdsction,

dlv, we may refer tn submission by dealer under heading Rubes of Interpretation (Page Me-f, poing Mo-

i) S hich argues about *consideration st vield te clear & express provisions of the bw”. Also, as per print

A ‘.I-;.-‘,T\.I'ﬁ wi and vii, dealer has quoted that - Tegislabure 5 presumed 12 have made no mistakes and legislaturs

i "-a..- Amvlenad s b say, what L s said.”

:I:E- .i"ﬁ'rh.nm '|:|n:|1:|1.l|:r.' ter abowe, [ farther submit that dealer's oomendion o dilferentiole inermediary Serviog ([0’
Service ared inbermusdiory Services for goods is nod coerect. The dealer has polnted out dichotemy between goods
and Services and has argued that Scction 123} connotes fo Specified Services for Services and not for goods, He
has argued to differentiabe bebween Inlermediary Servioes and Services of intermediary,

[t st be noted that the copstimition (omne hundred and first amendment) act, 2006 was passed by Parliam et bo merjge

taxation bebween for goods and Services. Also, the IGST At categorically defines Matare, place, time and Zeso rmted

Supply. Sectbon 12 of IGST Act expressly provides Place of Supply as per bocation of Suppliers; reciplent and natu re of

Service.

It is an established principle of interprotation that in case of appanent conflkcl between two provisions, the Specific

prren ision prevails over gemeral provision, Section 108 is & specilic provision, where place of Supply is decided as -

Mecadon nfEIuP'Fllinr'.

Hence dealer’s applicatinn cannat be maintained under heading with question of taw thal wkether said tramsacHon

is Export of Services of nol Dhealer's application may please be nejected.

In addition, the location of Supplier s in Mumbal, Thas, the type of supply should be Intra-stase. Hence he is lable to

pay CGST+5GST for supply of Services as per section 138} (k).

4. HEARING
Preliminary hearing in the matter was held on 27.06.2018, when Sh. 1. P. Bhave. Advocabe along
with Sh. Ajay Wadke, CA. duly authorized appearad and requested for admission of application as per

details in their application. Jurisdictional Officer Sh. Nitesh Bhandari, Asstt, Commr. of 5T. (D-%06),
Mumbai was present and stated that they would be making detalied submissions in dwe course

L]



The application was admitted and called for final hearing on 24.07.2018, Sh. [ P. Bhave, Advocate
aJr.mE with Sh. Aia}' Wadke, C A appﬁanﬁﬂ and made oral and written submissions. The Jurisdictional
Officer, Sh. Rishikesh Wagh, Asstt. Commr. of 5.T.{D-906), Mumbai appeared and stated that they would

be making submissions immediately.

0%, OBSERVATIONS

W have gone through the facts of the case, submissions mede by the applicant and the documents
on record. The applicant, Ms Vishaka Prashant Bhave, is the proprietor of the firm M /s Micro Instruments
{hersinafter referred to, as ‘M) and had made the subject application in her capacity as a proprictor,

Briefly stated, Ml is providing services o its Principals at Gesmany, by way of procurng Purchase
Circlers [P, £} from the parties in India who desite to purchase advanced type of Labaratory Equipment
from their Principals. A Boor price is fixed by the Principals for the said equipments and Ml negotiates the
tormis of supply including fixation of price above such floor price, for which they receive commission in
converiible forelgn exchange”. After the negotiations are concluded, the prospective customer in India
places the order directly on the Principals at Germany, arranges for remittance of purchase price arrived
at and the material is directly supplied to them by the foreign Principals. The applicant has submitted that
in most cases the P. O, states the name of M and also mentions that the Indian Purchaser will be entitbed
e have some discounts to be provided By M1, which is thus provided by Ml Services with respect to the
terials purchased are to be provided by the foreign Principals and not by ML Cn the basis of the above
ts, the applicant has raised the main question as to whether the commission received by them as
ediary® in International/ cross border transacton, for acting as a Broker or facilitator, in
riffrom an Indlan Customer/ s purchase order /s (P.0) for importing Laboratory Equipment from
w}}'is liable to GST either under COSTSGS5T Act, 2007 or the 1G5T Act, 20077
.,:-}h In gimple lerms ‘intermediary’ can be explained as a firm or a person, ete. who acts as a link
byiveen parties for the conduction of business, etc. We find from the question posed that the applicant is
-%F:"the opinden that they are providing services as an imtermediary, The facts also reveal lkewise and
therefore wi first take p the definition of an intermediary as per G5T laws

The term Intermediany’ is defined in Section 20130 of 1GST Act, 2007 as= "orlermediory’ imetns a
broker, an agest or any other person, by whateorr mame called, wie arranges or facilitetes the supply of
goods or services or both, or securities, befween two or more persons, but does not inclide a persor who
supplies such goods or services or both or securities on kis otwn acconnt”

From the above definition we find that an inlermediary can be a broker, an agent or any other
person who amranges and facilitates the supply of goods and/or services between two or mere
persons and whao cannot change the nature of supply as provided by the principal.

From the facts before us we find that MI is covered by the said definition of an tntermediary
because they are definitely acting as a broker and facilitaling the process for sale of materials by thefr
foreign principals to the Indian parties bocause thay locate the customer, negotiate the prices and probably
ensure the sale, they also provide for discounts to the said customers, out of the commissions recelved by



them, as mentioned in the PO, It is very clear from the facts of transaction that the applicant is neither
providing services nor supplying the goods on their own account.

The applicant at point no, 5 of their submission have clearly stated that the services provided by
them in the subject case would be termed as "tasable services” under the GST Fegime. bacause they do
some activity for which monetary consideration, that is, "Comemission” amount s received by them, in this
case, in freely convertible currency. ¥YWe agree with this contention of the applicant that they are providing
taxable services in the instant case.

Since the applicant, being the supplier of service is located in India and the recipient of Service L.e.
supplier of goods is located outside [ndia, Section 13 of the IGST Act, 2017 would be appliceble to
determine the place of service, As per Section 13 (B) (b} of the said Act, the place of supply of Intermediary
Bervices shall be the location of the supplier of services, in this case, the applicant. Since the place of
supply of services in the instant caseis in taxable territory, the said intermediary services cannot be treated
as export of services under the provisions of the GST Laws.

In order to classify as “export of service’, as per section 2(6) of the Intégrated Goods and Service
Tax Act, 2017, one of the erudal condition as contalned under sub-clause [lii) requires that the place of
supply of service should be outside India [n the sulnect case, the place of supply shall be location of the
supplier of services and therafore such 'intermediary services” cannot be classified as “export of services”

Further, we find that their contentions that though they are rovered under the definition of

il

e ol
= q—l'f_riﬁtﬂr;ﬂd'l: provisions are contained under section 7 of the Integrated Goods and Service Tax Act, 2017 and
since nene of the specific provisions are applicable, residuary provision contained under section 7 (5} ()
shall be made applicable in the case of intermediary service, which states that inter-state supply of goods
or services or both in the taxable territory shall be treated b be a supply of goods or services or both in the
course of inter-state trade or commerce, how'ever, the same should notbe an intrastate supply and should
nat Ba covered elsewhere in section 7 of the [GST Act,
Section 8 of the Integrated Goods and Service Tax Act, 2017 deals with the provisions of intra-state.
Applying the provisions of section § {2) which states that ‘subject to the provisions of section 12, in case
whare the location of the supplier and the place of supply of services ane in the same state or in the same
unton territory, the supply of service shall be treated as intra-state sapply”.

The above provisions of inter-state supply and intra-state supply have clarity when both the
reciptent and the supplier of services are located In Idla. However as in the subject case, when the
recipient is located outsida India provisions of section 7{5)jc) shall be applicable. Section 7(5)ic] is
reproduced as follows-;

Supplyy of goods or services or fotf-



i} Wien the suppiter is localed in Indie and the ploce of sseppldy és onlside .
b} Toor by a Special Ecortonric Zane developer or @ Special Ecovionie Zone wnff; or
ch fr the taxable ferrdtory, il Being o indra-State supply and nel covered edseroliens i His sclion,
siall be treated to be a supply of goods ar services or both fn the course of mier-State-trade or commmerse,
As per mira-state provisions contained in Section 8{2), the said provisions are subject to the

provisions of section 12 of the IGST Act. As per section 12, the provisions of section 12 would be applicable
only for determining the place of supply of service where the location of supplier of services and the
location of recipient of the services is in India. When recipient is located outside India the said provisions
of secton 12 canmot be made applicable and since provisions of section 8(2) are interlinked with provisions
of section 12, the same cannob B made applicable in case the recipient of service & located outside India,
Thus we find that in case the intermediary services are provided to the recipient located oubside
Eniclia, e invber-stabe provisions es contained under section 7{5) (c) shall be applicable and hence 1GST is

pavable under such ransaction.
i, In viaw af the extensive deliberations as held hereinabove, we pass an order as follows

OREDER
{under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra Goods and
Services Tax Act, 2017}

NOLGST-ARA- 23/20151%B- a7 Mumbal, dt. ’f‘f a oa/ 8

For reasons as discussed in the body of the order, the questions are answered thus -

Oiestion - () Whether the “Commission” received by the Applicant in comvertible Foreign Exchange far
rendering services as an "Intermediary” bebween an exporter abroad receiving such services and amn indian
imparter of an Equipment, is an "export of service” falling under sechion 2(6) & outside the purview of
section 13 [B) (b), attracting zero-rated tax ander section 16 (1} (a) of the Integrated Goods and Services Tax
Act, 20T

Answer = Answersd in the negative,

Cuestion - (i} If the answer to the Q. (i) is in the negative. whether the impugned supply of service
farming an integral part of the cross-border salef purchase of goods, will be treated as an "intra-state
supplv' under section & (1) of the IGST Act read with section 265) of the MGST Acl attracting
? And, if =0, st what rate?
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Copy to:-

1. The applicant

2 The concerned Conteal f State officer

3. The Commissioner of State Tax, Maharashira State, Mumbai
4 JdwefurEiisianal Commissioner of Central Tax

bt this advance ruling order shall be made before The Maharashtra Appellate
Buling for Goods and Services Tax, 1¥* flooe, Alr Indla bullding, Narlman Point,



