MAHARASHTRA AUTHORITY FOR ADVANCE RULING
{constituted under section % of the Maharashira Goods and Services Tax Act, 2007}

BEFORE THE BEMCH OF

{1} Shri B, V. Borhade, Joint Commissioner of State Tax
i2) Shri Pankaj Kumar, Joint Commissioner of Central Tax

GSTIN Number, if any/ User-id 7 AABCBISIBLIZS
Legal Name of Applicant Bajaj Finance Limited
“Registered Address/ Address provided | 3rd Floor, Panchshil Tech Park, Viman Nagar, Punes
| while obtaining user id £111074 _
Details of application GST-ARA, Application No. 22 Dated 09052018 |
Concerned afficer State Tax Oificer (VAT-C-T07) Pane I

Mature of activitv(s) (proposed [
presenty in respect of which advance
ruling sought

A | Categary Service Provision N
B Description (in brief) » The Applicant is a non-banking financial institute and is

inter alia engaged in providing various types of loan to the
customers such as auto loans, koan against the property,
personal loan, consumer durable goods koan, ete. I

s In case of delay in repayment of dues by the customers,
the Applicant collects penal/defaolt interest as an
additicnal inkerest for the number of days of delay in terms
of the agreements exccuted by the customers.

ra—=

& on which advance ruling | () applicability of notification issued under the provisions
of the Act

(iil] determination of Hme and value of supply of goods or
services or both

ivii] whether any particular thing dene by the applicant with
respect to any goods and/or services or both amounds to or
resulls in a supply of goods and for services of both, within
I | the meaning of that term

uestion(s) on which advance ruling is | As reprosduced in para {2 of the Proceedings below:.

| required

PROCEEDINGS
{under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashira Goods and
Services Tax Act, 2007F)

The present application has been filed undér section 97 of the Central Goods and Services Tax Act,
M7 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred to as “the COST Act and
MGST Act”] by Bajaj Finence Limited, the applicant, seeking an advance raling tn respect of the following
questions:

{) Whether e Penal Tnberest is o b troated a2 dntevest for the purpose of exemption under Sr. No.
27 of Notificalion Ne. 12/2017Central Tax (Ratet dated 28.06.2017, Sr. No, 27 of Maharashtra State
Notiffcation No, 12207-5tate Tax (Rato) dated 29062017, and Sr. No. 28 of Notification No.
/2] Fhwtegrated Tax (Rate) dited 28,06, 20177

ii} If the ansteer o the above is pegative, whether the activity of collectiicg penal interest by the
Applicant weould amount to a taxable supply wnder the GST regime?



At the outset, we would like to make it clear that the provisions of beth the CGST Act and the

MGST Act are the same except for certain provisions, Therefore, unless a mention i= specifically made to

such dissimilar provisions, a reference fo the CGST Act would also mean a referance o the same provision
ander the MGST Act: Further 10 the carlier, henceforth for the purposes of this Advance Ruling, a reference
to such a similar provision under the CGST Act / MOST Act would be mentioned as being under the "GST

Act”,
02,

FACTS AMD CONTENTION = AS PER THE AFFLICATNT
The submissions, as reproduc gl verbatim, could be seen thas-
The Applhcant is 2 nen-hanking, financial compary and 1% inker alia ongagmd i providing various Wypes of
baan b the customers such as subo Inans, loan agams! the property, personal loans, consumer durable grods
Toans. b, All those leans ape interest bearkng loans,
The Applicant inser alia eniers inlo agresments with borrower,/ customers for providing loans tis them. The
lan agreements previde for repaymend of the outstanding duoes/Equated Manthly Installments {EMI
through cheque/ Electrenic Cleasing System [ECS) Mational Ayutomsated Clearing House {NACH]} or any
other electronic oF clearing mandate. The tllustrative copies ol Joan agresment entered into bebween the
Applicant and the customers ane colkectively enclesed as Anncxune-1.
The installment of a Toan ks computed taking into corsideration the amount of loan, duration of the Ioanand
the ot of EMI that would be payable by the customer o the Applicant. EMI paid by the customer is a
fined amount payable at a specified dase. EMI are used o pay-off both interest and principal amount.
Inn case of delay in repayment of EMT by the customers, the Applicant coliects pemal defanly imberest
{hereinafter referred ko as “penal interest’) as an additional interest for the puember of days of delay i terms
o the agreements excruted by the customsears, The penal interest is caledlated at a Boed pestentape on the
overdue loan amotnts of the customer. The percentage of penal interost waries from cusiomer Lo customer,
and gererally ranges between 2% 0 4% per month depensding on thae product.
The ilustrative coples of custones accound slalement reflocting the penal interes collockad by the Applicamn
are collictively eralosed as Annexare.d
redievant morack of classes of 2 emple auto loan sgreement in respect of penal (nterest is reproduced
Frr e o peforence:

“1. DEFINITIONS AND ABBREVIATIONS,

7, " Penael Charges® shall sean med cnefuie geerdse dulsges o nin preyire il o s lellraend o e dive dwde

3. Thr Berresver agrees and confinus tliat:
fizh BEL dx evebilliod dn hevy peaalhy s follotes on defiil

cotlinming now gt of awond e, @ penalty not exeeiing 3% per anont s oy ranenaitd dhiet cnfowlivkedd o pro<rata bises
v it et till actuatly paid ns per clase B af the schediele.

Empha:: EH.Ipphl.!d
The ameunt of penal interest collected rom thee cusiomess arc preainted by the Applicant in s cone
acvounting platiorm §Le, SAF ander General Ledlger Code sINI50,
Under the GST fosplemented from July 01, 217, the Applicant isof the view ihat pemal interest collected
frcrm dbee custsmer is in the nature of additional interest. and therefore, the same is niot subjected o GST levy,
Howeever, given the ambiguity on taxability of penal interest u nder the GST law, a5 an abuncant caution, the
Applicant is filing the present application for Advance Ruling,

Statement containing the Applicant’s interpretation of law andfor facks, a5 the case may be, innspect of queston]s)
it which Advares Buling s sought

Z
1
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Issuels) reguiring Advance Ruling

Basod on the abeve, the Applicant woulbd Uik by ek an advance ruling, on ihe following questions:

Iy whiether the Penal Intenest is o be treated s interest bor the purpose of exempticn umeder Sr. Mo, 27
of Motification Na. 12/ 30 7-Central Tax (Rabe) dated 2806307, Sr. No. 27 of Plaharashirn State
Motification Mo, 12720175tk Tax (Rate) dated 29062007, ardl Gr, Mo, 3 of Motification Mo,
520 7-Integrated Tax (Rate) dated 28.06.20177

i} if the answer 10 the above is negative, whether the activity af collecting penal interesn by ihe
applicant would amount o2 taxablke supply under the G5T negme?

licant's Interpretation

With respect bo thie questions framed sbove, fhe Applicant has analyzed the relevant lagal provisions in b

pRsuing paris.

rm!_lmwﬁmwﬁﬁlﬂﬂmnﬂmmﬂdjmﬂuﬁm_w t

from GGT. Tp farthor cmphasis, penal interest shauld be freated 2s a piirt of interest, and therefore, would

T

exempd from GST.
Under the G5T regime, the faxable event shall be the supply of goods of services. The scope of the erm
supply’ s provided under Section 7 of the CUST Act, which includes all forms of supply of goods and /e
services such as sale, ransior, barter, exchange, lioense, rental, lease or dispasal made or agrand 10 be mads
ks



for a consideration in the course or furtherance of business and imporiation of services. It aleo includes
activitkes specified in Schodule Tmade or agreed o be made without a consideration.

e Vide Mottfication Mo, 12720 7-Central Tax (Rate) dated 250627, the Central Gowernment, in view of
s condermed by Section 11 of the CGST Act, has notified varkous intra-=tote supply of services which are
exempt from CCG5T. The Serial Be. 27 of B sniel Motificatson, knbar alis, pranis exemphion bo the services by
way of oxtending leans, in s far az the consideration is reprresenbed By say of interest The relevanl portion
of the said Exemption Motification & reprodisced herein below:

A L SN LT T

al Chapter, Section, Healing, Groap | Desormpbion of Sermioes Hate {per | Condilion
ar Sereiez Ciboke (Tariff} cent)

m @ Y

77 Headiteg 9971 | Sertces by way of ap extendeng | Ol Hil

depusitd, fodns oF ailEas a0 s e as
tie. covisiderabion & represcrten by aoay
g_f liileres? or  discennt  [sfer i
fiderest inroloed dim credit coed sermioesl:

A Similar osempiten has boen granted by the respective State Covernmaents in respoct of the State Goods and
Services Tax (SGET7) loviable on intra-stato supplics. The Serial Mo, 27 of Maharmahtra Stake Mollification Mo
12,/ 20N 7-State Tax Rate) dabed 29.06. 2007 provides for the exsemption o the sbove sid services provided in
the State of Maharashira, Further, similar sxemption has been granted by the Central Government vide Sorial
Mo, 28 of Motification Mo 8/ 2017 Integrated Tax (Rate) dated 20.06.2017, in respect of the [ntegrated Goods
andd Services Tas 'TGST) leviabhe on inter-state supply of the above said services,

Al Im view of the above, it is submilled that services of provading loans is exempt uriber the GST negima, in so

faras e considerarion of the said services is represented by way of inieresl In other words, interest on loans

iz mot subjected to GET levy.

I this regard, athention ks kindly brought towands the definition of thi e ‘inkerest provided under clacse

(#kb of para:2 of the abowe said Exempdion Netifications, which reads as under:

“izkl "imtevest” means inferest payelde {n euy manner in respect of ary moneys Borrowed or delid

urred ((veckudineg @ deposit, doim ar olfeer sondlir ripht or ebligadisn) biet does not inchide @y service fes of other

i reapect of e aoneys borrommed o debd Imcurned o et af g eredl? Mty ralvcr dues nod beer pffisal”

..o Emphasis Supplied

above definition clenrly states that intercst! means inberost payable in any manner in respect of any
ys borrowod or debt imcurred, Tk is ssilbeniited n this regard that thee Penal Faterest collecksd by the
golicant is an additsnal inferest for the delay in payment of loan installment beyond the due date. 1t is
* eflevant 1o note here that while compating the EME/ instaliment amount, the interest §s factored in the ERMI
an the assumption that all the installmerts would be padd on tme. However, in case, there is any delay in
payment of the instaliments, the intercst for the periad of delay is not incheded in the EM] / installment
amound, and is therefore charged separately from the customans as penal inberest. [t 5 thersfone submimed
that the penal imerest collected by B Applicant, which represents the Gme vilae of moaey lor the period of
detay in making payment of installment, is nothing but additional interest on lean Therefore, the panal
interast shall be given similar troatmand as that of tho principal inbesect which i3 factoped in EMI [ installment
amearnl, and Biemoe the same shall also be coviered under the definition of interest,

AT [t i further submited that the amount of overdue loan installmend is vietually 3 pew loan transacion given
o the borrowerf customer for the pericd of delay, the consideration for which is the peral inferest charped
on sach averdue loan installment, 1t is submittad in ihis regard that where the Applicant grants boan © a
customer for a specified duration of dme, 11 eams interest on such 1oan, which represents comsideration for
use of money for that specified period of time. Similarly, when the customer delays the payment of
instatiment of Joan beyond the due date as provided in the agreement, the Applicant levies sddibional inborest
{which is termed as "Penal Intorcst’) for use of the money beyond the stipulated period of Hme by the
barrowers cudlomers The marner of caleulstion of sach Penal Inderest substantiates that the penal interest
% flve Hime value of money, in a5 much 85 the same is caloulated &t a fixed rate per annum on the overdue
lsan installments for the persod of delay. In this regard, the sample working of the penal inberist is already
ereclosad as Annexure2

AE Henee In view of tho above, it i submitied that the penal interest colbected by the Applivant is nothing but
interost on jeans conly,

A Tt i Felevant i note that the erm interest has been discussed at length by various Courts holding that intenest
Is the refurn or conrpensaéion for tha use or retendion by o pedson, of a swrn of maoney belarging tooor owand
to another, Tn this regand. velianee i placed on the Supreme Court judgment in the case of Central Bank of
Imadia ve. Ravinadra, peported at 202 (1) SOC 367,

AlD  Reliance & this regard is also placed on the following judgments of the Hon'ble Madras High Court, wherain
it was held that any amount paid over and abeye the principal amount was inferest
« Edupuganti Fitchayya and Ors. vs. Gonuguntla ¥enkata Ranga Row, AR 1934 [Mad) 243
® V. Srinivasachariar vs, Conjesvaram Hodgsonpet Dharamarakshaka Nidhi Lid, 790 ATR (Mad) 37
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From (he above pdgments, it comes oat clearly that any corsideration received for money is nothing but
interest onby. In the present case, the Penal Interest charged by the Applicant is the addilional interest for
wsage of the amonnt of cverdue loan installment by the bormowers, custamers for additional fime beyomd the
stipulated Wme period. This additional interes: received is therefons in the nature of interest’ only. Tharefors,
fhve above said jud gments explaining The meaning of el term * inderesl’ would be applicable in the present
casc as woll,

It i% Further submitied that the nomenclature given boa parioular. obfecty ransaction wauld not affect s
taxahility, 1t is & settled principle of law that romenclatune alene would not detesmiinge the nature of
transaction. In this mpand, refarce is placed on the dectsion of the Hon'ble Supreme Court in the case of
Moped [ndia Limited reported at 1986 [23) ELT 8 [2C). 1t is therefore submiited that even thaugh, the interest
far the wse of money (e the overdue 1oan installment) by the defaulting customers far an additiona] e
perivd beyomd the due date is being termed as “penal interest”, thee same would not change its nature from
being irderest”

In wiew of the abave, jFis subinitbed that the Penal Tnterest oodlechisd by the Applicant, wrhich represents the
cangideraion for dme value of money, i interest only, and therefore, shall be exempt from GST usder the
Buxemplion Metificabons referned toin para A2 & AJabove

Withoul prejudicn to the above, it is submitbed that in view of clawse [d) of sub-section (2) of Section 15 of the
CGST Act, the pemal Interest being an interest/ penally For delayed payment of any consideration fora supply
weoald e incloded in the value of st supply,: which i inserest. Therefore oy eatmienl given o ihe main
consideration fi.e interest) shall alse be equally applicoble o 2uch goount e, penal interesth. Hence, even
by applying the said provision in the present case, the penal interest so collected by tha Applicant would be
having the same bax ireaiment as in the case of interest, and therdor, 1twould be exempd from GST ander
the Fxomption Matifications referred (o dn para 4.2 & A5 above.

Witheut prejudice 1o the above, assuming that Penal Interes |s not interest, the same shall not be treated

a3 a conslderation for any supply.
Without prejudice to the above, assuming without accepting that Penal Interest is not interest, the same shall

nol ba treated as a consideration forany supply, L is submited Heat thie teem 'corsideration s defined unders
Section 2 (31 the COST Adct as wnder:
(5T onsidention” in relidien fo e supply of goods ar sermios or bell inchiades
fal any pynsert e or o be e, wdwether i onmey o oflerinise, in respec! of. in
pespowtsr T, o for e educesent of the sapply of gooids or services ar bath, wlether ng e necipient or Iy amy
other person it sl nod include ary snlsidy given by the Cemtral Geeersimenl of 0 Stae Covermment;
(i e swoietany ol of ary aef or forfearars, i oespeck of, v mgpRse b, oF for Hhe dacemert af the
zupyly of goods o servioes or batle, wetier by tire reciguend or by amy atfier persue Bt shall ol frecuds auy
sudsmidyy gived by the Coretral Gooermnered or o Stafe Cuovrimenl”
« the pbove definition ks an inchusive ome, the meaning of the berm 'sovgideration will have o b
dersioad fram various externad aids, including the natumal meaning given in varinus dicionaries, meaning
wert o the term in rulings by various forams, e,
| s aubmitted that the concepl of considoration has been desived from the Latin phrese *quid pro quo® which
means "something for something”. It isa well setiled principle that “where there is ro consideration, there is
fo combract”,
Reference in this regard is made (o the definition of the term ‘considerstion provided in Secion 208) of the
Indian Contract Acl, 1872 (hereinafter refesrexd 1o os "the Coniract Act), which reads as undor:
W, st Ure desive of Hae preamisor, the pronaes or diy atler pereon s done or abefainedl from doieg.
o s ar ahelains fronr doisg, or promises to do or fo abehrn from doig, sovetfing, sec st or abstinenoe
or prowise 75 cafled @ comsiedenthion for fie pramise.”
Furthermare, it i submiited that various dictionaries define the lerm ‘consideration as follows:
BLACK LAW DICTIONARY
Considenthion weans something whads is of vatr in e e of He, iwoeiy frow the plail(F., edtiser of tenefil
dn e phrinrs or of detrinecnl 10 s e
WEHBSTER [RICTTIOMNARY
Sormetlring of waleis ginen ar dame in erchange for sowediing of valie gioen or dane by arctier, in onder [
ke birding aredntcl; Dnficersenf for o orbrch
From the abave discussed meaning of the term consideraficsy, it can be said that constderation wonsld
pecessarily mean *uakd progua”, i e Sarmething i feturm, [1is a benetit which st be bargained For belween
the parties, and is csserdial reason lor a party entering into a contract. Further, the consderation bor an atiivity
magst be at the Gesire of the other person.
Int the presend case, the penal interest &5 collected by the Applicant on actount of defaulb comimiibed by the
customers in making repayment of averdu loan installments in fme. Therefors, [t is submitted that the penal
inkerest is sot recovared by the Applicant in liea of, or, in etuen bor any activity perhormed by the Applicant.
The Applicant would like to bring your attention to classe (d) of sub-section (1) of Section 7 of the COST Ack,
which states that the expression supply also includes the activities te be treated as supply of poods o supply
of services as referred to in Schedube 1 Enbry 5 of Schedale 10 H'FI'."l‘!lﬁE-E the Hst of acbvites w be realed as
supply of services, which inber alia contains cause e}, which peads @5 agrerimy b i pbiigation to refredn from
il @ct, o b helerite o et or n sttt e 80 o dn ek,
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It is submilted in this regard that the expression b bolerate an act’ msed in the above danse should be
undersiood I cover instances where e consideration is being charged by one persan. In order o alkms
another person Lo undertake any particolar actvity, These ane (e cases, where i s clear at the very inception
thatl (he inbemtion of ore pacty is o underiake an activity and the other party shall allow the sarme wilhou
any hindrance, Sech o wonieact i entered with an intention o allew il other parsan iocamy st an activity,
g ot s ponalty) line to deter such person be repeat the act in future. Even if such sctivily is repeated in
future, theme & mo inlention to deter the happening of the same,

The expression agreeing 1o oberale in act” cannot be construed to nclude situations whiesein Tiquidated
damages/ penaliy ks charged by a party bor defaults’ breach cormitted by other party under the comlract. [n
fact, the very intention of such ponal clauses is o create @ deterrent effect amd ensure that the
defaults/ vinlatioms-are nat repeated by the erring pary,

It Is further submitbed that the word ‘cbligation used in Clavse [}, Entry § of Schedule U of the CCST Act,
indicntes the nesd for ihe existonce of the desre in e porssn for whom the activity is done In cther words,
whoi the service recipient requests the servico provider 1o oleraie an act/stbuation amd the senace provider
abliges b mlerate for a consideration, then such & comractal refationship will get covered by the sald dause
of Schedube 11 of the CGST Act, [n such situation, fthe service provider Bnds himeelf to act in a particolar
manner a3 desired by the service recipient and there is consensus ad idem between the contracting partes o
this effect

Contrary 10 the above, the penal mberest 15 colleced only on happening of sy wvint of detault by the
customers in making the payment of loan Installments, Tt is muabmitkod in thls sagard that the inbention iof bhn
pariics vitering bnto Joan agreement is ko gramtfavail loan and mok o telerahi mon-payment of loan dues
Theredore, it would be orraneoiis o assume that the party granting loan {ie the Applican) ane entering the
I agroement 10 Bdesate the default of the borrowers/ costomers. Therefore, merely because of exdstence of
the clawse of penal interest in the contract for breach of the performance of the contract, it does not mean that
the parties hive entered into the contract for the penal interest. Hence, il is submiitied that there is no
ablipation om the Applicant to iolerate the act of the dday in payment of loan instaliments b the
cuskmer Borsmver,

Thercfore, the activity of collecting penal interest does nob even fall under the amibit of the diecmaod supply
under Clause {i), Entry 5 of Schedule 1T of the CGST Acl Hence, the penal interest mollectod for the delay in
payiment of laan instaliment cannol be treated as consideration for any supply. and accordingly. is ot axable
under this G5T repame,

Without prejudice to the above, penal interest is in the nature of liquidated damages/penally

ithou! prefadice i the above submissions, it = forther submitted that the penal interest collectod by the
plicant is merely in the nature of penalty/ liquidated damages for defaull in loan repayments by the

| —emstomers, which would not be subyecied (o GET levy.
.2 0 s subminted in this regard thal Hquidatnd dansages/ penaliy are nerely compensation for making gocd the

s suffered by a contracting party due 0 breach of berms of the contract by sther contracting pasty Thera is
o sdditional benefit givon undor the main contract of supply of seevice, inreturn for the lkquidated damages.

Attention in this pepard s brought towards Section 73 of the Contract Act, which statutomily allows the

aggrieved party to recover damages from the defaulting party in case of default or breach of terms o e
contract by such party to the contract. Relevant portion of Section 73 of the said Act is extracied hereunder
for ready referenos
Seclion 73, Compensation of foss or dewage cansed by Breach of condract-
Plien o coverrach lis beer brokens the pearty wiee saffers by sich broocle s eutitled fo meceive from fhe party whio las
broker W cenbeact, compersation for wivy Inss or dovwage cmesedd fo bl therety, nich scturaily arose in the usaai
eonarsie of dhivegs frne il B, or coivick the peeties kneno, rower By nntde the corbract, o be fikely fo rsiilf fravu the
breach af 41"

...... Eniphasis Supplicd
In view of Hieabove, it is submatted that e Hquidated damages [/ penalty charged for breach of contract arg
legal consequences of the defaulting party, and therefore, the said amount shall ot be btealed as
considerazion for any activity. [tss firber submitied that the comsideration for breach of contract, in the form
of liguldated damages, canrest be ireated as the considumation tor the contract per &, hance, swould not be
tasable under the G5T sogirea:
11 is ssbimitted that cven internationally, it is a setiled positon that the damages recetved in compensation
fowr termination or breach of a contract canot be reated as a supply and therefore not sabjecked to G5T/VAT.
I this regard, reforence is made to GSTR 2001/ 4, issued by the Austraban Tax Office (AT O)explaing the C5]
treatment of coutl arders and ost-ol-cour settlements, In the said ruling at Para 73, it has Been clartficd that
the damages are the most common form of remady arising cut of the sermination or bresch of contracl, The
damage, loss or Ingury, being the sulstance of the dispute; cannot i ielf be characterized a2 o sipply mada
by the aggrieved party. This is because the damage, loss or injury in itsedt does nod constitute a supply under
the provision of Australlan GST
Referanco L& farther made 0 GSTR 2003,/ 11, pertaining to “payment on aarly termination of a lease of goods,
It hais heer clarified thenein that a payment received 1o compensate the lessor for damage of loss lowing from
warly termination as a result of a default by the lessee §s not consideration lor a supply, even theugh the lessor
brings the lease o an end by expreising the right fo terminate the koase. The Ruling further provides that i

auch cases, thers will be po taxable supply bocause a payment for genmine damages, which is ol
5
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consaderation for any earlier or current supply, cannot be said 10 be made in connection with sy sugply. Tha
lessor merdy exercises his right o terminate and the payment is in the nature of damages for the lessee's
breach of the lpase which gave rise b the lessoe's right b ieeminae, This, in the above Ruling issued wader
Australian GST, it s teen clarified that mere payment iof an amoant urder o damages claim is not 2 'supply
aned e, G5T Ls not payable on such payment.

e Ferther, GST Determination Mo, 100546 has been dssaed 1o answer the question as o whether a club,
wasnciation. trade uninn, society or co-operative [referred bo as “association in the Determination) makes a
supply when it impeses a nonsstatatory fine or penalty on a member for & briach of the assocabons
merrbership rales. The said GETEE clarifies thal there i pocsupply made by an associstion wham if impeses a
fire ar penalty on its member fora beeach of ts membership rules, and ihe paxmantaf the Fime or peralty s
tierefore net a consideration for 8 supply and hence not subjected to GST. 1t has been darified in the abeve
GSTT that if the trus nature of fine o penalty s a punishment and for 40 ¢t a5 8 delerrent, it does nod avenrd
with that nature to saggest that tere s a supply o the membor in return for is patmend

fal] Eurther, in Mew Fasland case S65 (1996} 17 NZTC 7408, the Determination stated that an associafion, n
aceopting the payment of Gne or penalty, does not enter Inlo-an obligation with the particular member &
toderatis the miscondict, but rather is fubfilling its obligation to all members 1o enforce the rules. The member
does not jain rights additicnal to these which are already enjoyod by virtue of being @ member. That s, upon
payment of the fine or penalty, the member continoes to enjoy Lhe sanw rights and privileges arel 0 feellows
thal the association 18 requined o contime to provide the benefits of membership, In this sense, it cannot be
said that the associaton “makes' o supply where iLalready Tas o pre-existing obligation to contins ko ol
e berefis of membership

0 Inview of the above discussed rulings, the Applicant would Tike to submdt that the very purposa of liuidated
damages / ponalty is by restitute or make good, the loss inqurred by a person becuse af a defaell, ron-
compliance, e, of fhe other person, Such Hquidated damages/ penalty may be in relation to some other
supphy of service or goods which would have a separate consideration and woeulsd besubjedt to cerfain rms
and conditions b cortsin terms and conditions. When such terms and conditions are noe fulfilled, the
defaulting party is obligated to make pood the loss by paying ligu idated damages. Such liquidated
damages/ penalty cannot itsell becomwe consideration for cimtinuing with the main supply of sarvice, goonds
by terming the same as iewards olerating the acts of the defaullting party

.11 Tn wiew of (he above, it i subssitied that the penal interest collacted by the Applicant, is in the rature of

Tiquidated damages/ penalty raceived from the borrowens/ customers foir chefaulisy breach commaitbed by

them by defacliing in loan repayments,

Hence, in view of the above submissions, even if it 3 assemed that the penal interest collected by ihe

i pplicant, i mot inkerest on b, them, fhe sme Beng Dnthe nafure of ldquidated damages’ penalty; swrialod

it be troatesd asa consideration forany supply, and thensune, will be eutside the levy of GST,

Bt un the abuove provissons and discusskons, the Applicant s convinced that fhe activity of collecting the

al traborest will not be sulectod o GST, inas much as the same i in e nature of infenst on loars, which

ifovempt from GST. Farther, even i it is assumesd that the penal interest collected by the Applicant, is not

= W herest on boans, then, the same being; in the nature of liquidated damages, penalty, would nat be treated as
a consideration for any supply, and therefore, will be cutside the levy of GST

ifional_submissions n 06.08.2018
Ji5 of submissions masie in Appln. dt 09.05.2018 & during persenal hearing held on 27,06 2018 & 18072005,
A b ¥ licant is o in the b lendingfinancing to customers, and the amount charged
as penal interes! is nothing, bul (nterest on loans, which is exempt frpm G371

A1 The Applicant is a Mon-Banking Financial Company, inter alis engaged in providing various types of loang
1o thet CLSIOMETS Such &5 auto loans; Joan againe: propesty, personal loan, eonssmer dusable goodd loan, s
1t £5 i bmibited that interest on loans hove always beon keploatsiche the lavy of fax.

Positinn prior o GST
Frony 10.09. 200 gt 18.04.2006 - [rlerest-ore fonms s euclwded frome Valse of Taable Sericy ) sreder Segfinn &7 of
fhe Fianance Act, 19594

Al Lending as a service was first time broaght into the ambst of Copvice Tax, with effect from 10092004, by an
amendment in the definition of banking and other financial services' under Section 65{12) of the Finance Act,
19494 The amended definition resd as under
12+ " barekingg weid el fireinand sorowe” e -
fir) Al fotloring sermicas peovided by @ bimkleg conpaey or it firaneil dms i fation ficluing o mian- ki Eraancal conrgricl o
avry néles ity covparate oe winy offer persar, anely;
fp el kemsstng services incudiing equipment leasing D spapchnse;

fix) other firancial serpfees, el lesfing e of patsy oreder, e d drgfl. dege, Iefier of credid amd Inill afevchangs,
srangfer of moricy includieg tefegraphis brossfer, wil tromgfier and electrogic brreaficr. preomiding otk graranter, oreringft fecilily,
ball fveeninting Facilihy, eafe deposit Tocker, aefe nanelts, opernbian of bank noooits; i
<. Emiphasis Supplied



Ad At the same Hme, with cffec from 100030, an amendmend was carred ool inthe Service Tax Valuation
PR shons B0 esclusde interest on lans From the value of txable service ander clanse {viil) of Explanalion |
o Section 67 of the Fimanoe Act, 199, The relkevant |:Irl:rl.ri5.iu|1 as arserted with effect fram 10009 2004 1=
espacbed lengin o

SECTIN 67, Valmation |:|_|" tmxe e seroiees for :ﬁ'ugwg sereice tax, - For the PRITROSES |.'.~_|"|:.I|rs Elrrrp:rr, My ol e |:._~,"rr|'i|_|,r

faxalie spomoe stall be the gross anount cargel iy the sersice preeider far sach soreice reradered by flr

Explvavation T, - Pow e mravoial of dowbits, i ae leerefiy declared il dioe palie of o fnvable seredicn, ar ire cie ooy be includes, -
od I =

I‘l'HILn!.IIEEﬁ.LEH_hEH-_

Frow 19404 2006 upic 3062002 — Inderest e foans
e Seerpioe Tay fDvlermimation of Yodueh Rules, 200G
a4 With effect from 1904 2006, the valuation prowisions contained in the Finance Ack 1994 were shithed bo the

Service Tax [Determination of Value) Roles, 2006, Accordingly, with effect from 1904, 2006, the inerest on
boang was excluded from he value of laxable service under clawse (iv) of Bule a(2) of (he said Bules, The said
prnu‘isi,nn % eviracted herein below For reference:

. Cages i reluch dhe copomiesion, costs, sbe, el e ancdided or excclided. -

Tl :;1|r|.|||.n] o dhy s u_,l"#rrln.l: 7, i e u-_|"h'j.' Bty sermdces Swli inclivde,

(2) Swhyred do B provsiones combadned by serale (7], Bhe palue of ary bivebly sereiee, as the case may

Empmm Eupplred

e foes nal fuclyde =
(e inrberest g foaus.”
. Emphasis Sappliaed
Frow 0107 2012 iapio 30,06 207 MMMMWWMMM&LMEE&&’E

Frognee ek, 19504,

&0 Wiith effect from OLFT 20012, the Nl;g_:lll'm:' List Tegime was tntroduced, wheren all services, xcept Hse
covered in the negative lislor exemption notification, wens tosed. The mberest s loans was csempiod snder
Hngal.nw List elanse {n:l ol Secton &0 of the Furance Act, 1994, which read as under;

ZEECTION pplh Megalties et of sermvipgs, — The siegndioe [is) shall comprise of e follmming sermions, nawmely: =

fmn) umr:l:l: by nmg: if =

v Ermphisls Supplied

fove ol ihe abovo prnul:]-:ul:_. It i subrnatted that since I'l-u.ElrmmE,. interest on loans have been kept cntsiche

evy of service fax, and thesefors, any amount charped as interest was aob bazable in the pre-GST regime.

the G ime

er the GST regime, Interest on koans are exemptad from payment of CGST under Serial Mo 27 of the

tification Moo 1272017 -Central Tos (Rabe) dated 238062007, Sivilar axemption has been granted by the

Hespective Skate Governments for the SG5T leviable on intra-state supplies frefer Seriall Mo, 27 0of Mahkarsshira
Stake Motification Mo, 1272007 State Tas (Rane) daled 2906207 The relevard portion of the sadd Eventption

Mrification ls reproduced hercin belos:

(5] Chapter, Seefion, Heading, Coroup | Dvscription of Sermices Huife Comdifton
ar Service Citde (Tarlf} fper ant.)

i el (]

F Headiing 9977 Sermees by oy of b exfemding | MNik 2 Ml

depnacks, doang or aiiiinges s far @
the corsiidenibion @ repeedeitad Dy aay
of dnberest or discoent (odfer e
pnderesl dreraloed dn creivr camd sormicea): |

AH I v of Ehe alaove, B is-s0 benled that even under the GST regime, serviced of providing loans are exempi,
in 50 far a5 the comstd cration of tee said services is epresented by way of Interest,
M I this regard, ablention is kindly broughl towands the definition of the term inferest provided under dause
j#k] of para 2ol the above said Exesnphion Nﬂhﬁﬂhilm which reads as urdor:
*** 2k Minferest” meaus interest payakble in g REn o i ! peurred fincuiding
a deposit. clitar or odher siueilar right or obipntian] bl does o m:n!ud:'mlg' .1|.'rtl1'|.‘:"_,|"rsr|I -::n.r atlicr nlmr*g:: i pespeck of de meourcys
horramed o debt incurred ar fr sespect af nay cvedi 1 fandidy winide has nof e ndilied”
o Emphasis Supphed
A0 Ihe aboane dediidtion {']m]"l:.l' slates that indorest means inhoes Fﬂ}'ﬂl}ﬁ.‘ in any manner in resphact af any

reneys forrsnd or debt incuered. This would oot only inclede e pormal aterest charged on loan
installments, but also the interest chagged for the delayed payment of such loan installmaids,

7



411, In the present case, the Applicant Is primarly engaged in the business of leniding/Anancing, As a
consideration for lending/ financing, the Applicant charges interest trom the customers at a particular rate,
for that pariod for which such loan is granted. The principal and interest amount on such Toan iz nepald by the
customers by way of equatied monthly instatinents (hordnafter referned (oo EMT) aver the terure of loan
Accordingly, while computing the EMI, the Applicant charges and factors pro-rata inderest payvabls oneach
due date, on the undarlying assumgtion that the customers wonld not default in payment of the EMI oo e
dive dates, However, in case of any default. the Applicant charges additional interest for the numbes of days
of defauls. This inberest [scommenly known as penal / default interest. The 2am ple working of computing the
penal (nterest is enclosed as Annexure-3 to the application submithed on (9.05.2018 [refer page no. 81, alang
with page no. 71 1o 75). For sase of reference, the following ilhusiration ks made to explain the manner of

E!E.r’gjgg penal inderosd: -
5 N, Farticulars Amarunk
A "EMI Amount Rs. 10000, -
] ERI Chee Dake HHh al every month
C D Crabe Foe the maonth of Jare 213 Th Jarw 2058
D Ierest factored in EMT uplo due date Rs 3,100/ -
E Actual Date of Paymend A0th June 2018
F Pericad of Dalay f Dhefaull I daya
G Peral Inferest rate I% pm.
| Penal Interest for the period of delay Hs. 133/~
{Ta. 10000 * T4 * 3 |
A12 I is sobmitted fal the amount of overdue loan installment is vistually a new losn given to the

Boerowier/ custamer far he period of delay, the comsideration for which is the ponal interast charged on e
overdoe loan inatallment, [ the albove illisslration, the everdur loan installment of Re. 1000/ - ix an
adkdibional lean given ko thi customaer, for which poenal interest is charged, from the date af defaalt wll the
daie of payment of such installment. e, from 10th June 2018 w30t fune 20148,

o 1&‘13 It % ssbritted in this regand that where the Applicant grants loan bo a customer for a specified duration of

".'L - %ﬁ- thmiz, it earns inkerest on such loan, which represents consideralion for wse of momesy for tat specified pesod

42 0f Hme. Similarky, when the customer delays the payment of mstallment of Inan beyond the dise date as
iddend im He agroement, the Applicant Jovies additional interest (which is lermesd as Penal Interest) for
wde of the maney beyond the stipulated pericd of time by the borrowess/costomers, The masner ol
lathem of such Penal Interest substanizabes that it is nething bt the time valoe of money. in 2s much as
pve b calcalated ata fixed rate par annum on (he overdue loan instaliments for the period of delay.
relevard b Aoke that the posidon in the GST regime is similar o the postion in the pre GST napgime
refore, refierence is made 1o the Revised Education Guide on Taxaton of Serviees dated 20.06.201 1 issued
i the CBEC in erstwhile Service Tax regime, Tara 4.142 of the maid Education Guide, clarifies thit 1he
e lst clause (1) in Section S613 of the Finanoe Act, 199, shall inclode any facility by wikich an amount
of money is lenl or allowed to be used or retained on payment of what is commenly called the time valoe of
money which could be i the form of an interest or a discount. The rolevant portion of the 2aid Education
Guide is reproducnd herein belows

vg,04.3 Wial are the "seriviers by way of evienling depoesits, toais or adnenoes 1 so Jivr a5 the ponsideralion
is represenited by toay of inberest or diseount™?
The wogatize list entry comers any such SePvice nbierein Joneys iae are e 2 be dised o reincied g payrenl of imberded o

on i disronet. The words wsed wre "deposifs, lpms or acdpaieges’ apd e o bbby (i Hie gemerc sensg, THEY gl coter Gy
Jigifity by aobi e aini @iypeiset of sy 5 fenl or etloved o b pseid pr rehomed oo ggrogat of whai is comanenly clled the e
malug iy bt o[t gt forar of o frteresl or o sl This prebeyy sioulel pod convtr inpesireeais by sy af ity

ar ey edier iier it He peeptor i enlitled fo o alwrea of profit. IMarsira Homs of such seredces ane —
o Prenidingar foi o aoyrdraf® fcility or o ceecdit Wil Gcilify dn corstdenntion for prigiient ofinderes!.
e Morigages or doans aiith o eolfateral sécurity fo the extent that fhe ronsideration for aduenaing sircli
fiowtres e adivtaces nae pepressalsd fyg ey of interest
L]
...... , Emphasis Supplied
415 The above said negative list clanse (n) of Section 660 of the Finance Act, 1094, is pan anforid io Sorial Mo, 77
o ihve Motification Mo, 12/ 20 7-Cendral Tex (Rate) dated 3806, 207, read with Maharachira Skl Modification
Mo, 12/2017-State Tax {Roie) daled 29.06. 2007, Therafora, the Explanation given in CHEC Education Guide
in respect of the ssid negative clause shall alse be equally applicable to the pressnt GST Exemption
Notificatinms. Hence, the Penal [nberest charged by the Applicant, which represents the consideration for time
value of money {as explained above) would Fall under the ambit of the G5T Exemption Modifications, and
accardingly, shall e exempd from GST,




Ale  Inowiew ol the above, (1 is submitted that the Fenal [nterest s nothing but interest on loans. Henes, the same
ghall be exempted from payment of GST under the Exemption Notifications,

A7 Furlhes, even umder UK VAT law, the charges levied for defermant of payment beyorsd the dme of supply
have been freated as consideration for snacemptsupply of credis In this regand, reference is made to e LK
VAT Motkoe 700 /499 Pinance, the releven| poriion of which is extracted herein el
*4.5 Deferred puywocrids

Vani iy alloan cisfowers fo defer peyinent but wake oo extre dearge for alleing them fo do so, If dhe durge rlales fo periods

before dnrd i To the time of the supply (see VAT Notice 700: tie VAT Gieide) It & oot a corge for eeedil, bul @ frther

eonsiderition for the supphy of the poods or sprvices. Altermatively, tohen ¥ end it 1

: 1 tioaned charge o spch a clrarge ol be cours iy '

...... Emiphasis Supplied
ACIH I vhiew of the above, I8 is submitted that even Inbernationally, the charges for deforment of paymient ase
treated as corsideration for exempt supply of credit, and thoeofor, the penal interest charged in the present

s foe deforment of the lnan instalment should be rested asa consideration for exempt supply of loan, and

hence, shall not be knviabde toGaT.

B In any case, penal interest is llable to be included in the v i ly under
the CGST Act, and therefore, any treatment given to the main supply shall be given to the penal inlerest,
and hence, shall be exempt from G5T,

B.1 without prejudice to the above, i is submisted thal in view of chase (d) of sub-section () of Section 15 of the
CGST Act, the penal interest being an interest/ penalty for delayed payment of any consldaration fora supply
ozl e bnclusded in the value of thai supply, which is interest. The aid provision is exiracted heesin helow
for neferercn:

“I5 Vielue aff taxalde sppgrlie
(23 Thee evidie of siepply slali inclads

{3 interest or duie foe oF pea @ for dekayped paysnd of ey covskiereio for g sy

...... Emphasis Supplied
B.2 I view of the above provision, any intorest or late fee or penalty charged fleviad or coillected for delayed
payment of any corsidaration for a supply, shall be includible in the vale of the said supply.
B3 It i vedensant ko Tt that the said provision does not have a restricted application to ‘taxable supply’, the said

presision is applicable for determination of value of any supply!, either tazable or eccmpl Theradore, even if
the main supply is exempt by way of any exemption notification, still, the provisions of Section 132) shall be
applicable ey determing the value of such exempt supply. It would be incorrect 1o say that the provisions al
“fiesn 15(2) ara not applicable lor exem pt supples, in as much as, the valuation of exempt supplies k= equally
rlant as that of aable sopplies, as the guantum of reversalof inpat tax credit under Section 17(32] al tha
At is dutermnined on the basis of ihe valio of cxemnpt supplise. Horee, the provisions of Sactkon 1502
plicable to debermie the value of cxempt supplbs a5 well,

ool Section 15(2Hd} of the Act, any treatment given to the main consideration of supply shali also be
1y applicable to the amount of inberest o late foo or penally charged flevied ar callechsd for delayed
nent of any consideration for a supply. Hence, by applying the said provision, the penal interest S0
eftlected by the Applicant in the present cise, would be having the same tax treatment s that of the main
Conalderation, e, interest, and therefore, it would also be exempt from GST wnder the Exenyption
Fentifica Homns

abre of prenalty o damages

i i cart whik . ' iﬁnﬁm.[nunx

bl i, \hare cannot
be any supply of service,
iy In-any case, if the pemal fnberest {5 nof treated a8 interest on Joan, then, the sama shall be troabed eilher as

penalty o as liquidated damapes for the default committed by the cusomers.

C32 it ks submiticd that wpon breach of contract, the aggrieved party i entitled 1o claim comperisatin lor broach
of contract. Such compensation i a kegal and stammory right providid under Section 73 and 74 ol the Indan
Contract Act 1872, ard even without any specific clagse in the contract For the damages or convpensation
pavabie upon th breach of contract, the party suffering such bireach lag the statutory right toclaim damages
or pomn pensation from Hhar pragty wehao has broken the coqiract

C3 The provisicons of Section 73 and 74 are extractad herein below for reference:

*73, Connprensation for loss pr dasage caused by bregch of comtranct, -

Fles i bezri b thy prty coho suffers [ such breach &5 enfiliod o neceine frow the party v s freeskens By

combrach, couiprsatin for dny 058 or diouage cosed to Jiénr thereky wlréc matisrafly arase dn the sl course o Wairdgss from snech

bl or nifele e parties krere, nics facy imnde the cortract, e byt Whely to vesult frone s breach of it

74 Cosnpensation fur breach of contract where peseliy stipulated fie -

Vit a conbract s faeges brploss, i i iz nutaed iy B contract us the aeon] to be paid in ause of siuch breadh, or éf dhe g irct

comtarme deny other stipulatis by any of peraity. e gty compinining of the freadi is ertitled, il granod actnd digjiitpe ar

lipgs 15 proced fo fung been cresed fhencky t peceive frian (e parfiy felo dis brkes the conbrac reanimphe compresation sel
groreding the gt so nawed or, as e orse nay b, the penally stpuleted jor.

Explauation. - A stipurletion for increased imerest from the e of defenlt may be wetipubalion. by way af peweliy,”

B phasis Supplisd
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Both, Section 7 and 74, provide for reasonable compensation, but Section 74 contemplates that the maxirmum
reaminable compensation may be the amount which may be named in the contract, bul ol more, even
thom b, according ks Section 7, ihe amoant of compensation may exceed the sum named, In other words,
Section T4 f4 narrower in scope and limits the compensation @ the exient provided for, or stipulated in the
conlrack,
It ks submitted that the darmages in Soction 74 may sither be in the nature of liquidated damages or penalty
1 the sum atipulated in the contract is o genulne pre-estimate of damages [ikely 1o flow from the breach, it is
called fiquidated damages, [F1t is not a genuine pre-estimate of the loss, but an amount intended 1o secure
perdoreance of the contract, it may be penalty, The question whether & particular stipulationin a contract, 15
in the nature of penalty has to be determined by (he court against the background of varions selevant faciors,
such a5 the character of the trarcaction and its spocial mature.
It s relevant to note that the Explanation to Section 74 {sujpra), dearly stales that o stipulation for incroased
ipteres (roa the date of defoult may be o stpulation by way of pemaliy.
In fhe present case the Applicant lends money to thie cosiomers with one of the conditlons in the loan
agrecmeni that the custorme s shall make fimely Tepaymen? of loam instaliments on the due dates as por the
repayment schedubz, and in case of any defaull, the Applicant shall be entitled to charge penal/ defaalt
interest for the period of defaull at the specified rate (Reber Pg. No. 2, 16, 16 of the submisstons made on
15,05 201 8). Therefore, upon defaul in payment of the instaliments, the Applicant shall be entitled o recehoe
darnapes stipulated in the contract In acoordance with Section 74 of the Indlan Contract Act, 1672,
The Explanation wo Section 74 (supra) directly covers thi case of peral interest, wharsin, higher rate of interess
5 charged from the customers Froem the date of default, soas b dotor thoe customers from malking guch dofauly
in future. Therefore, looking from this angle. the ponal interest charged by the Applicant may be treated o5
peralty for the broach of the contract, Inany case, if it i hebd wo be not penalty. then, the same shall be treated
a5 liquidated Jdamapges
Therelore, i view of the abore discassions, it is submizted that the penal interest charged in the present case
shall b treated elther as penalty or liquidated damages.
It ig submitted that paymant of penalty or Byuidated damages 15 nol a corsideration for any service, amd
therifore, the penal interest chargist by the Applicant being in the mature of penalty or lguidated damapgos,
camnot b ireated as a censidirntion for supply of service, as thoy are menely damapes foe the breach nf
coritrack.,
[t is o sottlod position in law that the aipulation for payment of damages wpon breach of contract doss nok
comstitute a separate contract. 1t is only a part of the original contract, The payment al damages atises only
on account of the primary contract, and it would be an incorrect interpretation o say that the paymenl i 4
consideration for gny other contract, i i prosent case, ther is oy o conitract betwesat s Appheant and
she biorpowear, which is the agreement for kan, foe which consderasion is payabie by the borrower in e form
of interest, The penal interest is payable by the borrower, only apon the breach of such contract, and iherefore,
such paymen doesnot cormsiilube 4 sccond contract, Therafare, the payment of pomal inkerest by the bomowar
cannot be treabed 08 a considaration eithee foe the primary contract of Toan, or for any other contract.,
Hencr, in the absence of any eonssderation, the penal interest charged in the present case does nit amaouni (o
# supply under Section 7 of the CGST Act, and thenefone, the same shall not be benvialsbe bo GST
. AGT 5 ; b A icant for the breach ontract by e TMLET, i9 N
the ambit of Deemed Services under el of Entry 5 0f Schedule 11 to the CHET At
[t i further submitted that the penal interest shall not be coversd by clause (2) of Entry 3 of Schiedabe {] 1o the
CIGST Act, which reads ax agreeing to the obligation b refrain frons an acl, or fo folerge an act or a situation, ar
e e i ks 1 15 seburidtod det U expression “agreeing ke the obligation” is 3 prafix o all the thres eniries, viz
i pefradn _Iﬁrgm ar act fa flferde air 2ok oF ailigathar, ard Fa o wcf T]E?Eﬁ}"ﬂv Wi correcl iMErprﬂitlﬂn of the
law wonabd ba so road the alvwe said clanze s gagder
- agrosing tn the obligation to refrain from an act,
- agresing o the obligetion to oleraleanact or a siuation,
- agreeing o the obligation fodo an act
Therefore, be attract the above said clauss, there must be an agreement ta the obligation in wspect of any ol
the three entries, In absence of any such agreement, thene cannot be 4 service, For & valid agreement, thive
has to be a corsdderation between the promisor and the promises, Howdver, as sabmithed above, the penal
interest levied by the Applicant in the prosent case are mersly damages for thi broach of contract of loam. and
are i cansideration for any contract per e and tharelore, in the absenoe of amy corsideration, there can be
no agreemient 1o bolerate.
Furthor, the above said clanse uses the word 'obligation’, therefose, (1 is important to understand the meaning
of the said term to give correct [nterprotation bo the entry. The said term his meok been detined i the Finance
Adt, 1954, ar the Rubes made thereunder, therefore, reference is being made to the meaning dven o itinother
Statubes, and its dictenary meaning, as uncder
s Segtion 210 of e Spedific Redicf Ael, 1963
* Oligaieon® meliodes svery dniy erfarerable by imn
o Cosmentary en Section 26a) of e Spenific Relief Adt, 1963, by Paflock & Mulla, at Pg. No. 1837
af Vidurwae L1, 10y Editann, reds a8 ander:
*Clanse fal: Oiligali

ernd pnider




|

—
b -

An olsfigatimn is g hond or te, sefich constraing o gersog fo dieor auffer something it implies i right in another persod

o eohich il is eorrelabeid, and it wsiricts e fresfom of the olliges @with refererce to defierfe gots pimd foelve tasoes,

bt Tr order do e cviferositde, f wisd e an pbligefioe recogimised b Ty ol il meredy o peral, seoind o religioas eoe, An

cdiiguticn avay ol be o fogal one, ke () pamrol e redoced fo i wroeey ol Tegal obligatis decludies every dicty

enforeenlble bi Laty so that wwhen a Tegal duty @4 inmgrosed oo the peeson in respect fo another, the other s innested witi

a coresgramding legal vight, This definition i wsed (1 (15 wider flerstic semse as covering dulies arisog ex mnlmcty or ex

deticto, and way vover any offer enforaabic duty ander iy shifite,

= Black’s Line Dvctiemany

o “Oiligetine, (e

1. A legind gr popral dity fo do or pod gfe sopedflag. The won has many sdde ard swricil imeeipngs. I way el o

anything fead o peraon s doeud 1 do or forbear frow daing, whebnte dhe dichy & Duposed by law, ortract, proimse, skl relafiones,

courledy, Kedrealrnees, Drmm‘n'l'.lglr

2_A fowmat, binding ngreement or acknerwledgement of a tiability fo pay @ certain ameunt or bo o o certain thing for

it purrtignlar person or set of persoins; esp, d duty arising by coortract.

3. Croil b, A kgl relationsivip i mhidy cue perss, B afiligor, & boveud o render it perforiname aw fanpr of awotker, Hne cbliges,

» Oufard Dictienary:

ablagation m.

1 wn @ck or course of goli videl @ persou £ ally boasd | the condr b af being a0 bowind, 2,9 dehi of

grafitids i @ atenioe oF e

..... Emphasis Supplied

4 Irv view of The above, it is submitted that the word "obligation can be understood o be an act oe course of
actien te which a person is morally or legally bound, 115 a bond or tie, which constrains a persen to do o
suffer something and it implies a right in another person b which it s correlated. As defired in the Spectf
Keliof Act, 1963, obligabon includes every duly enforoeable by low, s that whena legal duty is imposed on
the person in respect jo ancther, the other s invested with o corvesponding legal right. Tharelore, an
pbligation comes ints existenee, only when there s o duty or-a Tiability on thar prorecn making the obligation
with a corresponding right #0 the other persen b enloroe sich obligation

g Howwewer, in the peesent case, there is ne obligation upon the Applicant b lolgrate the act of non-payment g
delayed payment by the berrower, in as much as, oeither the Applicant has any duty or lability towards the
barrewier, for the borrower has any dght on the Applicant. The payment of panal interest neither obligates

i = the Applicant ot bo take any logal action against the borrower, nor the boregwer f3I0s any nght bo s the
L geE P, Applicant for any begal action taken by the Applicant. On the conirary, the borrowes is under the contraciuel
; e e “sobligation o make timely repayment of the koan to the Applicant, and wpon the browch of such obligation,

M
e
}

o
oy
.

R o

“ i Mge Applicant is legally entitled fo recovir damages for such breach and also gu b barroweer fre sach bivach

DE Y s Further submilted thata suim which is payable in pursusance of a comtractaal obligation s dificrent From

}1 f Sum pavable on a breach of contractual obligation, Therefore, the penal interest payable by the borvower on

' ldach of its contractual obligation cannot be ieated as a payment for any gbligation on the Applicant
J |;}w|~ds the borrower,

0.7 % I view of the above discussion, it is subimitted that In e absence of an agreement by the Apglican W any

L n-'? Jobligation 1 tolerate the act of non-payment o deldayod paymant of loan instalbments by i bowrowers, the

.'l-fﬂ': ¥ more recovery of penal interest for breach of the contract does n ico by th
bormower;
(53] Heroa, In view of the ahove submissions, as penal iserest is ot @ consideration for any supply, no GST shail
e lewied e sach penal interest,
E Even Internationally, the damages for breach of contract are not faxed,
El It is Furthuer submitted that internationalky, the damagess peceivid by way of compensation for fermination or

breach of @ comtract ase tiot treated as a supply and therefore rod subjected 1o GST/VAT Jevy,

E.2 In Austealian Law, the GS5T is levied on supply under 'A Mew Tax System (Goods and Services Tax) Acl,
1999 The term supply’ i5 defined under Section A1 af the said Act Clause (gh of sub-section (2) &5 pari
pateria the provisions of claase (7) of Entry 5 of Sehidule 17 1o the OGST Act, which reade 2e onder:

“0.10 Meaning of Sipply

{18 A saryr'y is ey fovw o sapply ndafsaster

(2 Witpat Baniting sebsection (1), snpply incluces doly o these;
igh i eAtry into, or refease from, an ohligatia:

{1l il arytinieg: or

(1) ro refrann frine e act; or

(i) fo doleraly me ach or aftiaadion.”

E3 In the abowe context, reference i made to GETR 20014, ssoed by the Asstralian Tax Otfice (ATO), which
sxplains the GST treatment of court orders and put-ofcourt setliements. In para 73 of the said maling, It has
begn clatified that the damapes are the most common form of remedy arising cut of the lermination o breach
of contract. The damage, boss or injory, being the substance of the dispube, cannol in itself b characierized a5
a supply made by the aggrieved party. This 1s because the damage, koss oF injury imitsell does ool constiube
a supply under this provision of Ausralian GST.

B It s pertinent to bear i mind that the definition of supply” ursler the Australian GET leppedation indudes
welihibns its amnbit an obligation 1w telerabe an act®. Thas, when the aforesaid GSTR namely GSTE 200 4 states
that payment of liguidated damages is not towand's, any supply. it s reascmable to conclade that the GSTH




has also considered the classe "an obligation o tolerate anact”. In other woeds, the GSTR implied]ly concludes
that the acceplance of liguidated damages doss pot amount b lerating an act and hence would not fall
within the ambil of “supply” for the purposess of GST

ES Further, in Mew Fealard case 565 (1996} 17 WETC 7408, ihe Deteraitmation stated that an asscciation, in
accepting Lhie payment of fine or penally, does not enter info an obligation with the partcular meniber o
tolerste the mitscondoct but rather is fulfilling e obligation b sll members toenforce the rules The member
does nol gain wights additional o those which are already enjoyed by virtoe of being a member. Thal is, upon
payment of the fine or penalty, the member continwes te enjoy the same rights and privileges and (L follows
that the assockation is required to contimee to provide the benefits of membership, [n this sense, it cannot be
said that the association "makes’ a supply where italready has a pre-existing obligation (o continue (o provide
ih benafits of membership.

En Further, ina decisional the Court of Appeal (UK} bn case of M. Vehicle Control Services Limited sepacted
wk (2093) EWCA Clv 186, it has been observed that payment in the ferm of damages/penalty for parking in
wrong places/wrong mannes i& sl a consideration for sorvico as the same arises out of breach of coniract
wiith the parking masagar.

E? Inwiow of the above discussed rulings; i s submitted that the very purpose of liquidated damages or peral ty
i to restitute or make good the boss incurved by & persen because of a default, non-compliance, ete, by the
other person. Such lguidited darmages or penalty may be inrelation b some other supply of service or geods
which woukd have a separate consderationand would be subject in cerfatn enms and conditions. Wen such
terms and conditions ane ot fuliilled, the defaulting party is obligated o make good the loss by paying
Ihpuidated damages. Such lquidated damagges or peraliy capnob Liself become comsidemstion for cordinuing
with the main supply of servioe! poods by terming the same s bowards tolerating the acts of the delaulting
party.

E# Thus, liguidated damages or penally are manely for making good the |ods suffered by a contracting party due
ber breach of berms of the contract by other contracting party. There s no additional berefil given under the
maim contract of supply of service, in refurn for the liguidased damages.

E% Honce, i view of the above submissions, he penal interest levied by the Applican: cannot be treaied as a
supply of service, and therefore, 15 mat lable o GST.

E [t i5 submitiesd that e sbove submissions pre inoaddition and without peejadice to the snbmissions made by

the Applicantin ts application dabed (9053018,

03.  CONTENTION - AS PER THE CONCERNED OFFICE

Comments and submission regarding above referred application as fallows,

ITF HISTIOY

M/ S EAIA] FINARNCE LIMITED &5 a Mom-Banking Finanuial Company and inger alla engaged in providing
pesof Boan 1o U customers such as auto loans loans against the propesty, personal ks, corsuemer durablo
oac. Al these boans an: interesd boaring leans.

ﬂ;#':-'q 1, applicant inter alia onters inin agreements with boerower/customers for providing beans to them. The

loan ..Im;'rfa ents provide for repavinent of the Loano are equated monthly instalments*EMI) through BCS | e
Haocironc ring System, WACH i.e. Mational Automated Clearing House,/ Cheque fany other eleclronicor clearing

case of dishonsur of Chegue/ BCS/ NACH or any other electromac or clearing mandate by the costomers,
ant codlects penaly bource charges which s i Fine witl il apred terms and conditions, The b e ._-hng.::
brally & fxed amount per default conmited by thircustomer for e.g.Bs 350/ - for vach dishonour of choque/ECS
i breach of the termes and comditions ol the loan,
The amount of bounce charges collected from the customers are aceounbed by the Applicant n i cone
sccouniting platform ie SAP under General [odger Code 60000150,
3, Scogpe ol Supply
Sictinr 7o the Cerdral Goods and Serices Tay Aot 2077 (CG5T 2017) |I!E__I'i1||'_'l soupet of apply,
As prer Sec 71D (d) the aclivities to be treated os i sapply of good or sipply of services as referegad du e schedile 2,
As prer schpdirle 2 para 5 clawse (¢) “agreeing to the obligaiiom fo refrads frou ar act; or by felerate an act ora
situe Vv, o o el aere et
Aw por above Flrv:l'lri:a'a:'l B 'ChirE-Ei- o Nmpmﬁhrl“ﬂk"ﬁ of & cordract i@ an aeHYHY oF transaction which s
treated as & swpply of sorvics and the Applicant is deomed o have received the consideration in the form of charges,
liguidated Damages and is accordingly, required bo pay tax on such amount.
2} Definitions - 31) “Consideration® in relation to the supply of goods or services ar both inelides
a] any payment made or 1o be made, whether in money or ctherwise, n respect ol, in response to, o far the Buduceman
af the supply of goods or services o both, whether by the recipient or by any other person bt shall red Inclade sy
subsichy gnren by the Central Govemmuntor & Siale Governient;
3) Value of Supply:
As per sulesection T of section 15 the valur of # simply of goods or serpices or botl sl br (e framsection sih,
wshrich is tiwe price uchuatly poid or pryable for dae suid supply of gewds or serindes or bollt swhere the supplier and He
recipienl of Ui supply are not refated and the price is i sole consideration for the supply,
As per sath-seetion 3 of section 15 The value of suppiy ghadl frchimle-




ab  amy taxes futies cosses fees amd chasges levied under any late for the tine being in faece fer i s
Act, e Caritral Gaods mad Sererces Tax Act ond By Gosds and Sermies Tax [Comyprnsation to Stk Act. [ chierged

sp]_mnur!!_r b_',l the sipplien

# dmferest or Tete fioe o prolly for delmged payrnd of ey consideration for my supply

As per abave prevision Bounce Charges o Mon-porfsrmance of a confract is an activity or transaclion which
i& treated as a supply of service and the Applicant is deemed o have receivind the consideration in the fomm
af charpes, liguidated Damages and is accordingly, requirad o pay tax on such amaoarnt

1, HEARIMNG

The Preliminary hearing in the matter was held on 27062018, Sh. Sandeep Sachdeva, Advocate
plorg with Sh. Chaitanya Bhatt, C.A. and Sh. Arpit Chaturvedi. Advocate appeared and made contentions
or admission of application as per their ARA. Sh. Sandeep Sachdeva, Advocate specifically mentioned
that the same fssuc is pending for adjudication at Commissionar, Pune under Service Tax. Jurisdictional
Difficer Sh. Vinit Thite, State Tax Officer {(VAT-C-707) Pune appeared and made written submissions.
The final hearing was held on 1807 2018, Sh. Sandeep Sachdeva, Advocate along with Sh, Arpit
Chaturvedi, Advocate and Sh. Ganesh Mandhare National Head Taxation appeared and reiterated thelr
bubmissions and contentions as per their submissions in case of GST ARA naZl in their own case.
Jurisdictional Officer Sh. Vinit Thite, State Tax Officer (VAT-L-707) Pune appeared and stated that they

have already made written submissions earlier.

05 OBSERVATIONS

We have gone through the facts of the case, submissions made by the applicant and the dacuments

recobd.

The Applicant, a non-hanking financial company are providing various types of loan such as auto

nagainst the property, personal loans, consumer durabla gaods Inans, etc, to their customers and

-

cha p‘_"'a terest on swch loans disbursad, for which they enter mto agreements with borrower/ customers.
-

agrfements provide for repayment of the loan in the form of Equated Monthly Instaliments {EMI) vide

L

EMI paid by the customers is a fixed amount payable at 2 specificd date, which includes both interest
and the principal amount, In cases of delay in repayment of such EMI by the customers, the Applicant
colbects penal/ default interest (hereinafler referred to as ‘penal interest'), in torms of the agreements
exocuted by the customers. The same is calculated at a percentage not exceeding a fixed percentage, on the

overdue loan amounts of the customer. The percentage of penal interest varies from customer o customer

The Applicant is of the view that penal interest collected from the customer is in the nature of
additional interest, and therefore, the same is not subjected to GST levy, the applicant has reprod uced the
relovant extract of clauses of # sample auto loan agreement in respect of penal interest which is as follows:

*1. DEFINITIONS AND ABBREVIATIONS,
v, “Pewal Charges” shall mean and include oversie charges an o payrend of nstallmend o the due date.

i, TERMS OF THE LOAN:
1 The Rarroever agrees md confirms it
fin) BFL ig entidlad do devy pennlby as fotloes o defoedt




{a} for contimiing non puyneent of ameunt die, a penalty not exceeding 3% per month on apvoun! die
calculated o pro-rata basis fron due date HI actunlly paid as per clanse B of the schedule.

A perusal of the above extract reproduced by the applicant from a sample aute Joan agreement
submitted by them in suppartof thelr argument that Penal Charges, collected by them & in the nature of
ydditional interesf) reveals that while drafting the agreement they themselves have defined 'Penal
Charges” as “overdue charges’ for non-payment of installment on due dates, The definifion rowhere
mentions that the said charges are additional interest costs (o be incurred by their customers. Further as
oy their extract the applicant ‘Is entitled to levy penalty for continuing nor-payment of amaount due, a
penalty notexceeding 3% per month en amount due calculated on pro-rata basis from due date Sl actually
aid as per clause B of the schedule’. [tisvery ¢lear by a reading of this clause that the applicant themselves
e treating the Penal Charges collected by them as “Penalty: It is also seen that such penal charges,/ penalty
Follected by them would be “not exceeding 3% per month on amount duecalculated on pro-rata basis from
e date till actually pald’, It woulkd be pertinent to mention hare that inkerest charges in general course of
business are fxed at a certain rate and not at a rate ‘not exceading a certain percentage’. Thus it is very
bvious that the ameunts collected by the applicant from their customers are nothing but emounts towards
Penalty / Penal Charges and can inno way be corstrued as additional interest. Such penalty / penal charges
are collected by them from their customers for the reason that the said customers have delayed the
payment of EMI and the applicant has tolerated the said act of their customers of delaying payment of
such EMI

It is therefore seen that the transaction is about the recaipt by the applicant, of certain sums towards -

a. Compensation in the form of peeal chirges for delayed prymient of EMIs by Ueeir customers.
"f"”'="""=''2'.\-,,\5.h Soction 9 of the GST Act says that there shall be levied a tax on supplies of goods or services or

; vﬂirrﬂ_l:inh_nﬂ.' o we need to understand as to whether the aforesaid receipt of penal charges/penalty amounts
i:;‘. ,r/ "E:Fl."' “:Tn._lnd:_,L for a supply made by the applicant. A ‘supply’ defined under Section 7 of the GST Act is as
BoA I:'n:_:-'lil.'!-ﬁ.'s'-:.-.I
':L f i B |_IL,*'1'"| thae Prirpﬂiﬁﬂflh'u Act, e expression “aripply™ fnclides—

\ ‘_-_H - '.’_,f:f"' ) il fverms of siepply ql’gnnds:.wsen_lam ar B
x.‘: L‘_—u——-—" "‘i"_gs) {h) ampart of services for o consderation wrfrether or wod wr bhe cowrse ar fierthenanee of lesimeas;
;‘_&_ﬁ'ﬁ--' (e the activities specified in Schedide 1, made or agreed to be mase woethout @ covtstademtion, and
{d) the aetivitios to be treated as supply of goods or supply of services as referred Lo in Schd, 1.
1) Notarithstending mrpfhisg contaimed in seb-sechiom (1, —

fa) activities or transactions specified in Srfredule [T or
{b sich activifies or transmctions andertaken by the Central Govermmemt-.... ;
shall Be treated neilfer as o supply of goods e @ sepply of sErpices,
£3) Subject fo the provisiens of sub-sections (1) and 121, the Goverment may, on He reconemerdations af te

Conmeil, specify, by nodification, e transativns it ave to be brealed s -

() o supply of goods and not as a supply of servoes; or
il e sapply of serrices and rol 03 @ supply of goods,”
SCHEDULE [ |Ser section 7] ACTIVITIES TO) BE TREATED AS SUPPLY EVEN IF MADE WITHOLT

CONSIDERATION
1 Pernuntent ransfor or disposal of usiness @sseis avhere it bax creddit Inas Been availed on such @ssets.

2. Supply of goods or serpices ar both belueen rebated persuns pr befrocen distincl persoits a8 grectfind 0 sec 23
3. Supply of goods -

14




fa) by o priveipal o feis agent wikere the agent wrderinkes to supply such goods on fefulf of the principal; or
(B} by an agent o Jiis principal nhere the agent wederiakes o recefe such goods on behalf of the princcapal,
b, Tncport of sewmices by a tevithie persan from 4 related person or from any of his offer estahlishments aulside I,
il cotirse o furinramee of Business

CCH, I [See Sec. 7] ACTIVITIES TO BE TREATED AS SUPPLY OF GOODS OR SUPPLY OF SERVICES
. Troasfer

i) iy fransfer af the tile in goodds 15 @ supply af gomds:

b) arry bransfer of wight i goods or of nndioided share in goods withoit Hhe transfer of title thereaf, @5 © supply of
L P 5,

o) any transfer of il in goodds srder an agrecient anhich stipulates that properiy i godds shall pass af @ futiree
dite upon paymertt of full considenttion s agreed, is o supply of goods,

R Ay

5. Suppily of serviges

Tie fallowing shiell be troated as swpply of services, nmmely: -
1 ST

B i

(7 | .

(e} ayreeing to the obligation to refrain from an act, or to tolevate an acl or @ sitaation, gr to do an act;
i

From the above, we find that under sub-section {1} of Section 7 —

in the course or furtherance of business.

fg{mﬁfg mpply as per clause {2) is for supply of goods or services or both [t is for a consideration AND has
b, Ty
g

(r’ﬁ

.{#' 4 aer

h;:-h ly' as perclause (b} ks for import of services. Itis for a consideration AND may or may not be in

.ﬂ_p:l'-u urse or furtheranoe of business,

" ﬁp ¥ as per clause (c) are the activities specified in Schedule T appended o the GST Act. 11 s not

- al consideration. And though It has nat been specifically mentioned in the clause, IF we look al

fdule ], as reproduced above, the “supply’ herein would bein the course or furthcrance of business.
upply” as per clause (d} is the enumeration or categorization as given in Schedule 11 appended to

the GST Act as to which activities should be treated as supply of “goods” and which activities Lo be

treated as supply of ‘services’. The clause does not define “supply” but clagaifies the supply Into

cither ‘supply of goods’ or ‘supply of services'. [Clause (¢} of Schedule 11 defines "agreeing Lo the

abligation to refrain from an act, or 10 tolerate an act or a situation, or to do an act”™ as a Supply of

Services),

Further, Sub-section (2) of section 7 states that —

s certain, specified or notified sctivities shall be treated netther as a supply of geods nor a supply of

2BFVICES,

Wae algo find that Sub-section {3} of spcbion 7 states  =—

s that certain activities would be notified as being -

fa) a supply of goods and not as a supply of services; or
(b a supply of services and not as a supply of goods.

1 e we Fi =
- Theapplicant has given loans to their customers,




. The said Inans were repayable by way of payment of EMI, which includes principal amount and
irterest,

- The EMIs are to be paid within due dates.

- Failure to repay EMIs by their customers result in penalty /panal charges being levied by the
applicant on the amount of EMI default, They are contending that the said charges, which is a
percentage of the EMI amount, are in the nakure of Interest. Thus what they are effectively
submitting is that they are charging penal interest on the original interest amount akso,

- In the process the applicant has agreed to do an acl (tolerating the delayed payment of EMIs of
bheir customers) In lieu of such penal charges,/ penalty payment being made to them as per the
agreements,

Thus, the applicant has agreed to do an act (the act of tolerating, of delayed payment of EMIs by
their customers) and such act, by the applicant, squarely falls urder clavse 5(e) of the Schedule [1
dhentioned abova and therefore the amounts received by the applicant for having agreed ko do such an act,
waould attract tax liability under GST laws.

The applicant has reprodluced Sr.Me. 27 of Notificabon Neo. 12/2017-Central Tax (Rate} dated
48 06.2017, and has submitted that the said Serial Ne. 27, grants exemption to the services by way of

#utending loars, in so far as the conslderation 18 represented by way of interest.

S | Clpler, ~Section, | Description of Services R Condition
Heading, Group or fper
Sermice Conde (Tariff} cerik ) |
M| ' (3) ‘ X
pCE RUETIS T Headiing 9971 Services b oy of () extending deposits, lomes ar | Nil Nil '
ﬁ;,-"fﬁ:ﬁ . i | arances in so fior as the consaderatéon is represenlad by
- L5 | oy of fnterest or descount (ofeer Lsne imbeorest inpoloed
: ; [ ip credef cired sermecss )
. ! . e
&\ T [ Af ‘
%Eﬁf!)_:;mff ' ¢ clearly seen from a reading of the satd Sr. Mo, 27 that Services by way of (a) extending deposits,

s or advances is exempted in so far a5 the consideration is represented by way of interest or discount,
Ini this particular matter the amount of default charges are recgived by the applicant only because their
customers have defaulted in making the due EMIs, This amount is over and above the interest amourmnt
recelved by them on account of extending depusils, loans, ele,

The applicant has furtherin A5 of Hreir submissions stated that "twferest " means interest payable

fn gy uanpver i respect of aivy moncys barroneed_pr debt incurred... .aid thorefore the word interes!
includes interest payable in any manner in respect of any moneys borrowed or debt incurred. They have

further submitted that the Penal Charges collected by them is an additional interest for the delay in
payment of loan installment beyond the due date and that while computing the EMI/installment amount,
the interest is Factored in the EMI on the assumption that all the installments would be paid on time. Here
we would like to mention that the interes? s cakulated on the entire tenure of the lean given and then on
that basis and the amount of loan Ehls are collected from their customers. The interest amounts e mot
calculated on a manthly basis and therelore it canmot be saidd that the default charges Is for the period of
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dielay not included in the EM]/ installment amount. They have also submitted that the amount of overdus

e

an installment is virtually a new lpan transaction, the consideration for which is the peonal terest

L]

warged on such overdue loan installment. This assumption by the applicant that the EM1 s nothing buta

riew loan amount advanced o the applicant is not caly fallacious but alee devald of merit because from

e agreements it is seen that the rate of interest on the loan advanced and the rate at which penal charges
o collected on the =o called now lnan amount (Le. the defaulted EMI) are also different. Further from their
slibmissions it would seem that the penal charges, which are termed by them as additional interest, such
sp called additional interest is also levied on interest component of the EML Another important point is
t the applicant themselves have submitted that the percentage of penal interest varies From cuslomer o
castamer, and generally ranges between 2% to 4% per month depending on the product, This clearly shows
that such amount collected by them in case of default by their customers does not have a fixed rate as n
the case of interest on advances of loans, etc, In their copy of agreement at page 19 of their submissions,

With Punya Nath Mishra, (n respect of an aute lean it 15 seen that the rate of interest on thelozn is a Flat

teie 709%, At point o, q of the sald Auto-Loan Agreement it is mentioned that “Penal Charges zhall
Ie:n and Inclade overdue charges on non payment of installment on the due date.

We nbserve herein that the receipt of penal charges on delayed payment of EMIs would bereceipt
df ameunts for tolerating the act of their custamers for having delayed /defaulted on their EMI payments
within due dates In view thereof, the same would definitely be a supply” under the GST Act and therefore,

’%T arkses an occasion to levy tax undor the GST Act on the impugned transactions.

"5, Thus we find clearly from the above discussions and as per the terms and conditions of the
fiireerdnt submitted by them that there is clearly an agreement that the applicant, in the case of default
of EMI by their customer, the applicant woukd tolerate such act of defaull or a situation wid

14t L‘f[ﬂ!,l ng party Le their customer was required to compensate the applicant by way of payment of
i trj"':-!.]'u

# clear as to the amount or quantum which is consideration in the farm of penal charges being

nts in addition m principal ared interest es per the termis and conditions of the Agreement. Itis

ttional interest to be received by the applicant if these sre suitable compensation only for tolerating the
ct of default or situation of default by thielr castomers and are not additional intesest as claamed by thi
pplicant. We see from the definiion of *Additional Interast’ is given in the referred agreement which
learly indicate that the additional interest is not in the nature of interest but is penal charges

Thus we find that the consideration if any as received by the applicant would dearly qualify as
supply’ as per Sr. Mo 5(e} of Schedule 11 of the COST Act which reads as under-
5) Supply of Services : The following shall be treated as su pply of services:-
"fe) Agreptig to the oblignkion lo mefrain frour i ot oF fo folerste e ich or @ sillention o £ efer st aicd

In the present case as per details presented before us, we clearly find that there is a clear
inderstanding or agreement between the parties (o foresee and belerate an act or a situation of default on
b part of Inanees for a monetary consideration which s actually a consideration received by the applicant,
though in the agreement they may be giving this consideration, other names such as 'penal interost’, penal
‘harges, penalty, ete. as thought proper by them, but these different nomenclabures in thelr Agreement




would in no way change the actual nature of monetary “consideration” which would clearly be taxable for
the supply of services as per Sr.MNo, 5{e) of Schedule I of the CGST Act, 2013,

We Find that the exemption for financial trancactions under GST laws is only in respect of the
interest / discount earned o pald for Inans, deposits or advances. If the transaction, as in the subject case
deviates Fromy the above the same fails the test of being a “loan”, “deposit” or “advance”, or the
domsideration is not an interest or discount, the exemption s not admissible. In the subject case the amount
df penal charges cannot be said to form a part of interest on "loan”. "depesit” or “advance”, It is

overed/imposed only because the loanee has delayed the payment of EMI (which consists of the
Ir(inclpatnmnunr and interest amount), This recovery of penal charges is made [n view of toleration of the
act of the loanee by the applicant and therefore construes as ‘supply’ a5 per as per Sr. No. 5{z) of Schedule
Il of e OGST Act and is therefore taxable under the GST Act.
ILI T view of the deliberations as held hereinabove, we pass an order as follows:

DRDE
{ under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashira Goods and
Services Tax Act, 2017
NO.GST-ARA-222m819m. 2§ Mumbal, dr. .08 2818

Fowr peasons of discursed i e bogly of the arger, fe queésiions ore ahywered thns -

Onestion 1.- Whether the Penal Interest s to be trented a3 interend for the pieepose of exemption nuder Sr. No, 27 af
otifictbion Mo, 13/2007Cemtral Tax (Ratej dated 26.06.2017, Sr. No. 27 of Mahareshire State Notification o,
2/2017-5tnle Tax (Rate) dated 29.08.2017, and Sr. No. 28 of Matificabion No. 9200 Fletegrated Tax (Rue) daled
8.0 2007

s - Adststoered i e wegafioe.

aiestion 2.+ If e anstoer 1o the bove is negative, whether the activity of collecting penal miferest by far Applicant
oulid mmoernt f 8 daxable supply under e GST regime?
nster ;- .-‘I.us:urrrd i M affirentioe, Tie s acliity squareiy folls umier E]n'ErE! Afe) of tie Sclvedinle 1l of fle GST

S— "1 = — l-"l ——
B V. BORHADE PANKA] KUMAR
{MEMBER) (MEMBER)

ERA T CERTIFIED TRUE COPY
b The comeermed Contral |/ State officar ‘-l"'-'_'-'_'-"f
%, The Cammissioner of State Tax, Maharashtra State, Mumbai .

. The Chief Commissioner of Central Tax, Churchgate, Mumbai ER

. Joint commissicner of State tax , Mahavikas for Website. ADVAMNCE RLUILMNG AUTHORITY
MAHARASHTRA STATE, MUMBAI

Mote - An Appeal against this advance ruling order shall be made before The Maharashira Appetiate
Authority for Advance Ruling for Goods and Services Tax, 15" floor, Air India bullding, Narman Poit,

hlumbai = 400021




