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PROCEEDINGS

{Under section 93 of the Central Goods and Services Tax Act, 2017 and the Maharashtra Goods and

R Services Tax Act, 2017)
SINCE Rty

I e

The present application has been fled under section 97 of the Central Goods and Services Tax Act,
the Maharashtra Goods and Services Tax Act 2017 [hereinafter referred to as ~the OOST Adct and

Whether amortized value of the tool received on FOC basis from the customer is required to be
uded in the value of finished goods manufactured and supplied by the applicant to the customer?

At the outset, we would fike te make it clear that the provisions of both the CUST Act and the
MGST Act are the same except for certain previsions, Therefore, unless a mention is specifically made to
such dissimilar provisions, 4 reference to the CGST Act would also mean a referance to the same provisian
under the MGST Act, Further to the earlier, henceforth for the puarposss of this Advance Ruling, a reference
to such a similar provision under the COST Act / MGST Act would be mentioned as being under the "G5T
Act”.
2 FACTS AND CONTENTION - AS FER THE APPLICANT

The submisstons, as reproduced verbatim, could be seen thus-

Statement of relevant facts having a braring on the guestion on which advance ruling is required,
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Lear Automotive India Pyt Ltd. (hereinafter referred to as Applicant) is having its office at E-25,
26 & 27, MIDXZ Bhosari, Pimpri-Chinchwad, Maharashira - 411 028 and also having varlous
reglonal offices located at various other places in India. The Applicant is engaged in the
manufacture of automotive seats', which is manufactured in its various plants located tn the state
of Maharashira.

The prasent application is filed in respact o valuakion of mppl:.-' of avtomaotive parts {hareinafter
refernied o as “final goods™), which are manufactured out of tools provided by the customers on
Free of Cosi (FOC) basis to manuafacture the products as per their requirements.

The Applicant manufactures aulomotve seals for varlous customers, such.as Ford Motor Private
Limited, Volkswagon India Private Limited, M/s Mahindra & Mahindra Lid, General Motors, etc.
(hereinalter referred to as customers') by using tools/ moulds either provided by them or owned
by them.

Generally, the Applicant gets the tool manufactured from third party manufacturer as per the
requirements of the customer. Thereafter the property in the said tool gets transferred from third
party manufacturer to the Applicant and from the Applicant to the customer, Though the property
in bool gets transferred to the customer eventually, the possession remains with the Applicant and
it uses the same o manufacture the products as per the requirement of the customers,

There are also cases where customers direct the Applicant to procure specific part from a third-
party manofacturer, For manufacture of the said tool, the customers give tooling advance to the
said third-party manufacturer, Thereatter, the tood is developed and inveice is raised on the
customer. The third-party manufacturer manufachares parts by using above tools and supplies the
said parts to the Applicant. The Applicant makes the payment to third party manufacturer for
components supplied. In above scenarios the third-party manufacturer may include Tool
amertization value in components supplied to the Applicant

There iz a Further possibility that the cusiomers provida the tools o the Applicant on FOC basis to
manufacture the F!:n:u:lud:: as per the rr:qu'iremenl:.

Symuilarly, the Apphcant also engages another component manufacturer 10 manufacture the
products for the A pplicant which are used by the Applicant fer its final products and in this regard,
tve toaling cost 1s first absorbed by the Applicant and then recharged to the DEM, In such cases,

cHMICE RrJirs:h-{jbe possession of the tool would remain with another compoment manufacturer.
: b

1‘& present application seeks to understand whether the amortized value of the tool cost needs to
e Added 1o the value of the final goods supplied to the customers under the G5T laws.

:ng.i:r the erstwhile regime of Central Exciee, Rule 6 of the Contral Excise Valuation Rules, 2000
Irﬁq red an assessee b calculate the intrinsic valuo of the excisable goods by including any
a Fh-i.:m;[ corsidaration flowing directly or indirectly from the buver o the assessee. In view of

p same, the Applicant was amortizing the value of swch tools supplied/provided by the
s ustemors on FOC basis and was including the same in the sssessable valus of the finel goods for
discharging applicable Central Excise Duky.

. However, w.ef, 15t fuby 2017, Central Goodds and Service Tax Act, 2007 (herelnafter referred to as

“CGST Act”™) has replaces] the erstwhile Cendral Excise Regulations and does not indude any pari-
materia gprovision, similar to Rule & of Cenlral Excise Valuation Fules, 2D,

Under the aforesaid circumstances, the Applicant seeks the present advance ruling to understand
whether the amorkized value of the tool cost nesds to be added fo the value of the final goods
supplied to the costomers under the GST laws.

Statement containing applicant's interpretation of law andfor facts, as the case may be, in respect of
question(s] on which advance ruling is required.
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L1,

Duestion requiring advance ruling,

This advance I'LI.I.iI.'lE i :nush\‘ ko sscortain whether tho amortized value of the ool cost which are
prov id.:d_,lrm]jpﬂed on FOC basis by the customer resdls b e added b the value of e final Enﬂ-tii
supplied to the customers under the GST laws?



3 Applicant's Interpretation-
3.1. In order to a.na|:].':|: the Frr::ml: iggue, reference 15 made to Seckon ?{'I:I-[a:l af the COST Act, which
defines the term "supply’ as under

£.101) Far the prrpeses of s Act, He expression “sopply® mcldes {w) @l foros of snpply of gools or
seriices or botle such as sale, transfer, barler, exclange, lcence, rartal, lase or disposel imele o agreed (o
b mimele for @ coasideration by @ persen. o e couree or firtiennnes of bustness,

3.3 Section 7{1)(a) of CGST Act defines the term 'supply’ widely to include all forms of supply of goods
or services or both such as sale, transfer, disposal, eic made or agresd o be made for a
considerabon tn the course or fuftherance of Bualness.

iz In the present case, supply of automotive parts or final goods, which are manufactured out of the
tonls developed by Hw Applicant or the unrelated vendors at the behest of the customers, are
squarely covered under the definition of supply defined under Section 7 as there is supply for a
consideration, which is undertaken in the course or furtherance of business,

3.4. In so far as the valuation of the supply of final goods s concerned, the erstwhile Central Excize
regime under Rule 6 of Central Excise Valuation Rules, 2000 required adoption of intrinsic value
as the oxcise dul}- was levied on the .u.cl'i.*-":l:}' af marnufochire and whaksoever &::‘:l'l‘-‘i:f}' was

contributing to the said manufocturing sctivity was Included in the assessable value irrcspective
of the fact as to who owned the inputs and capital goods.

3.5 However, under CGST Act, Section 15 governs valuation of the supply, which in pertinent part
provides as under;

15, 1) The valne of v supply of goovds or sereroes or bodle shall be e trensaction oelue, weich i the poce
actieally peid or payable for the said sipply of goods or serpices or bobh where the suppler and the recigrent
of the supply are mot relmted and the price is the sole considerntion for the supply. (2) The value of supply
shall include

() vy amorent et fne sepplier §s Bohle o pury i relaffon Fo s supply bl wddch Tras been incnreed by
the recipdent of the supply ond nod inchuded in the price actially peid or ekl for dee gonds or sertmces or

= ot "
P ;:._: :':':—_"”-"1 P o Emphasis Supplied
:"r@_:"j"--f T Ao My terms of Section 15{1) of the OGST Act, value of taxable supply shall be the transacton value
o T Twhich is the price paid or payable by the recipient} provided the supplier and recipient are
- unrplated parties and price Is the sole considaration for the supply.
[ 37 Fru riher, Section 15(2)(b) specifically states that where anv amoaunt which the supplier is liable to
w . pay in relation to a supply but the same is incurred by the recipient on behalf of supplier, then

J ewfh value {8 required o be included in the transaction value,

A o determine whether in the present case, value of taxable supply paid by recipient to the supplier
is the 'sole consideration, it is necessary 1o refer to the definition of the term 'consideration

a6, In this regard, the term ‘consideration has been defined under Section 2(31) of the CGST Act, to
mean any payment (in money or otherwise} or monetary value of any act or forbearance which is
made in respect of, in response toor for the inducement of supply. Such consideration can flow
from the recipient of supply or any othar person and it could be either monetary or non-monetary
consideration, Further to the above, the supply and the payment of consideration thereof must
have reciprocity with sach other, In other words, the term 'consideration’ means a reasonable
aquivalent or other valuable benefit passed on by the promisor to the promisee or by the transferor
o thee transferee.

3.10. Reading of the above sections indicates that the transaction value agreed between the parties is only
relevant for purposes of GST. However, in terms of Section 15(2){b) of the Act, if any amount which
the supplier is liable to pay but the same has been incurred by the receiver of the supply, then the
said amount has b be added while determining the transacHon value,

311, Thus, it s 8 matter of commercial arrangement bolween the parties as to what t= in the scope of
both the parties. Once it i clear that a particular activity is in the seope of receiver of the supply.
then there i no question of adding the value of the same for determining the transaction value.
The queston of addition would arise only in the cases where something was in the scope of the



supplier and the same has been provided by the receiver then m such cages the amownt so spent
by the receiver woukd be added in the transactbon value.

31 As a consoquence, oncg the arrangement s clear from the I:H:Eirm:inﬁ as to what 1% in the domain
of the supplier and the receiver and both the parties are fulfilling thelr own obligations, then there
should not be any nottonal addition in the transaction value for the purposes of GST

313 In the present cass, the Applicant and its customers are not related partes. The only question
which requires examination s whether price paid by the customers is the sole consideration for
the supply of parts made by the Applicant. In this regard, providing of the tool which is in the
domain of the receiver of the supply a5 per the contractual terms cannot said (o e non-monetary
consideration provided by the receiver of the supply to the provider of the supply since upon
paying the tood development charges, the customers are not mewrring any expenses, which the
Applicant was lable fo dncur. Further, the ownership in the 1ol remains with the customers and
the developiment of 0ol was always meant to be bome by the customers. Thus, Section 15{2)(b) of
the COST Act 2017 will not be applicable in the facts of the present case and the value of the supply
of final goods should be based on transaction value as provided under Section 15(1) of the COST
Aot 2017,

314, In addition o the above, there is no specific provision provided i the CGST Act or the Rules
made thereunder to make such inclusion in the value as it existed under the erstwhile Central
Excise Regulations. Unless there exists a specific provision for inclusion of free of cost supplies
received from the buyer of the goods or b add the amortized value of the tool or dies provided by
the recelver of the goods on FOU basis, such an addition cannot be made to the value of the taxable
supply.

315, Reliance in this regard is placed upon the fudgment of Hon'ble Supreme Court in the case of
Moriroku UT India (P Ltd vs State of UL, [2008{224) ELT 365 {(5C)]. wherein the Hon'ble Supreme
Court im the context of U Sales Tax held that the price of moulds manufactured by customer so
that the vendor could use the same in manufacture of firal components as per the specifications
of the customer, would not be inchadible in the assessable value of the final components sobd by
the vendor o the customes as the cost of the same has been incurred by the customer and not the

< % vendor, The Hon'ble Apex Court further hebd that the amortization cost caleulated in terms of Rule

”"“. T’ f Central Excise Rules cannot be included for the purposes of taxation under Section 3 of the

s U . Sales Tax Act as there is no [aw or provision to that effect under the LT Sales Tax Act. The

L% . H;L'h ble Apex Court held as under in this regard:

W T'n'Err.:ﬁ:lrr when excise [imw soeks fo fix fhe oahee, B concept Meeretn coneot be bodily fifted and

-"]r wrporaled in Section 3 of the LLP, Trade Tax Act, 1948, wihich essentially denls with ascerteiamend of e
“fice-structire deprrding wpon e negotiations betmeen the parties. Moreover, the effect of cwrse (i) of
xpbivnation [ te Rade & of Excise Vafwnbion Rules, 3000 15 thal alere ainy hools or dies or solds ave sapplied
try the buyer free of clurge or al @ reduced costs for wse i cosmection mith produckion of the goods, e alue
apgartioned es appropriate Io such tools, moulids ete, bo the extent such vabie has not beens inchided o e
price gaid or payabie, hies o by treated ag the money oalue of addittonal consideration fowing drectly or
anchivectly frome N Buyericnstomer to the assessee on relation o sale of goods betng talied i nggregmied
wceordinglyy...... For levy of excise duty, "velue” is fo be determmned per norif of excisable goods. Tools, des,
urantids el .b.uzne their oomr dife spase antd Tedll be wsed for estimated prodiection during feir asefiel i,
Consequently, depending wpon the expreted nsefid iife enddor expected nnrber of s likely to be produod,
sl of tools, dies, moulids efe. suppiicd by the oyerdustomer free of carge fo the appeilant is to be
ippropriately apportioned per anit of prodecten. This @5 where the conoept af amrarfisabion cewnes i
apecificelly 1 Rule & The amownt so apporbiored s required to be ndded lo Ha pricefransection palie o5
per clause (i) |?_||r.E.'I:PIIH.II|1‘fJEIrI It Baade & vond woilly Section 4(1)0k). The fmporkoct g o Be soted is fhat
ihis ewbive exercise of innding/adding bo Hie frawsaction valie is exclusioely for detormmnetion of assvssalie
walue for cenbral axcise purposes and 1o flfill the requirement of Section 4 which provides for peasiore for
ke af exciee duty. To the same effect is owr judgnient in the case of CoC v, Ferada [ndie Pet. Ltd. vide Civdl
Appeal Wo. 8426507 snder Rude 31 eh of Customs Vialuntion (Deternmamation of Prive of Impurted Goods)
Ruies, 1988, mhich also refers to the nddition of the cost af royalty payseert fo the transaction welue,
Therefore, Rule 6 of Excise Valuation Ricles, 2000 crendes the deering fiction only for the purposss of Sechian
£01)¢h) af the 1944 Act and for Tnping down the measwre for levy of excise dety, [F provides for items kel
constitide additional comsideration. There 13 peo ssich provision in Section 3 of e 1948 Act, Therefore, one
cirnrnl Barraie m;f.uulmmfi.mﬂy 'IFIL"!'-" Hhee oo :{mr.n:]r!fﬂ'!‘ﬂ! ool o Section 3 ﬂ_fﬂll.' 194§ At




20, Before concluding, it may be clarified, thal, o e presenl oose. moulds were mufactured by the
buyerfeustomer so Mat the auto components conld by monifactured by He appellant @ lers of te
specificntions given by the eyer. Therefore, the cost of manufaclure of these monlds was mowrred by e
biyerdustomer and nof by the appellant. In our pedgrent, we (uee ermed the “omortisation cost” s
merdtiwigl dre Lhe semse Meal it is nof e cost ie e homils of the appeilong, As stated abore, Enile 6 of Excise
Vielation Rules, 2000 refers to dlemes of gdditional consideration. Bul for Riele 6 it ans mod peossible for the
Drepartment ander e 1944 Act to foed ssech items to e linsaction onlue of e e prodiect, Tt i for
b pesons, pirticudarty becanse cost of mmrifactioe is ot incurred by the appelland bal by the custatmer,
sl cost cmuret be wilsded bo the price of the ol produect, particelarly mhen there is no Lo bo Ut effect.

21, Acvordingly, we hold thit fe High Conet hod erred in foldfing that the amortization cost ealobnted in
terans of Bule 6 of the exctse Valnation Rides, 2000 is vchedible in the safe price of s components sold By
o appedlant evein b its customer, M&, Honde Siel Cars fedie Led.”

... Emphasis Supplied

116, [t is submitied that the current GST provisions are aligned with the VAT/Sales Tax Regulations
a5 existed in as much as the assessable value is a ransaction value agreed between the parties
barring few specific instances which are not the subject matter of present case. Hance the law laid
dawn by the Hon'ble Supreme Court in the above sald case would squarely applicable in the
present case.

317, In terms of above judgment of Hon'ble Apex Court and the applicable provisions of CGST Act and
the Rules mads thereunder, the amortized value of the tool should not be added to the value of
tha final goods as there & no specific provision under the CGST Act or rules made thereander o
that effect,

Cotclusion

318, In view of the above discussion, it is clear that in the present case, there should net be any nobonal
addition of the amortized value of the tool in the taxable value of the supply of final goods to the
customers by the Applicant and also by its vendor to the Applicant as well,

Additional Submissions made on 18.07 2018 by the Applicant-

- .-"-P'L._-I_;r':-"-.' -:-H'h.
Pt o e %,  Anderthe GST regime, goods which are supplied free of cost would not form a part of the
e "o 0% value of the supply under Section 15 of the CGST Act.
£ T A1 The Applicant submits that goods which are supplied free of cost [FOC) would not form a part of

' walue of the taxable supply under the G5T regime. Hence, the tools that are provided FOC to the
1 “Applicant by its customer would alse not bo induded in the value of the supply. In this regand,

ru'.?:;nnr\e s made to the Section 15(1) of the Central Goods & Services Tax Act, 2017 (harainafter
Cferred bo as "CGST Act”) which defines the value of supply as under

7 The vale of o supply of gonds o services or both shall be the fransaction oelie, vhich & the price actuaily
paid or payabile for the said supply of goods or sertees or both where the supplier md the recipient of e
supply are el relaled and e price s e sole consideratiom for the aupply.®

cane Emphasis supplied

Al A close reading of the afore-stated provisien provides that the vahie of supply is the price which
i3 sctually paid or pavable for the supply of goods or services or bath betwesn two non-related
porsons, Further, such price paid or payable should be the sole consideration for the value of
supply. In the present fact scenario, the Applicant and its customers agree @ a certain price before
placing the purchase order om the Applicant and such price s the anly consideration that the
Applicant is entitled to receive for the goods supplied by it

A3 Further Section 15(2) of the OGST Act enlists the things which are to be included while calculating
the value of supply. These are providied as under

(2} The vatue of sapply slall include

a) any baves, dubies, cesses, fors and charges beoied weder any lnp for the e being i force other s tis
Ack, N Stade Goods ot Services Tar Act, the Union Territory Goods and Services Tax Act and the
Gooids and Services Tax (Compensation do States) Act, (f charged separately by the supplier

b} eory wenownt that the supplier is liable fo pay i relation to such supply but which ac been
inciirved by the recipiont of the supply and nol included in the price actually paid or payable
far the goods or sereices or Bolly

AL J o
e

5



cb imcidentnl cxpenses, wmcluding comassion and packing, charged by e supplier to the recipient of a
supply and ony anound charged for anybiing done by e supplier in respect of e supply of goods or
serpices or boll af the fime of, or before delivery of goods or supply of seroices;

) fiederestar lale foe or penally for deloyed payment of ey consideration for any supply: and

¢} subsidtes directiy linked fo the price exchuting subsidics provided by e Centrod Govermment aned 5 fate
L rnraea s,

Explinutioe, Far et prirposes of Hiis sub-section, the mmoront of substdy shall be included o the
wirlue of supphy af Hae supplier who receites Hhe subsidy.®

. Emphasis supplied

&4 Clause (b) of the above section lays dewn that any such amount which the supplier & lable to pay
in relation to the supply but if the same is Incwred by the reciplent of the supply then such amount
will be includable in the value of the supply, It is pertinent o note here that the amount to be
imcluded in the value of the supply is only such an amount which the supplier was liakle to pay
but the same was incurred by the recipient of the supply.

A5 To substantiate fhe posibon of the Applicant, reliance is placed wpon a sample agreement
[Agresment dated 01.08. 2015 between Mahindra 4 Mahindra and Applicant) {attached herewith
a5 Annexure-1) entered into bebween the Applicant and its customer. The said agreement clearly
states that it i the responsibility of the customer ie. M&M to bear the cost of the tools or give the
Applicant its own tools for the purpose of manufacturing products for M. The relevant portion
of the said agreement reads as under:

1. PROVISION OF EQUIPMENT

i feid .l'n_'-n:h!-i_ll.l agrees o 'IJ“.'." e Toalcosd _Il"n:r dﬂmfur.mr.".uf Fe J'illm'.l'ﬂrlll".lin'.'ll-mi| q_f'hx-l'in_gs,-" g.iw tiee mendow ife
atwem (Diex, fools, figs fivteres, SPMs, olc) maore particidlarly descrthed i Anwexiere [ atbached birelo
{Tereivafter referved fo ae the * Eqaeipment™' ), for wse by e Vendor, imeediotely upon e execution af this
Agroement, ond the Vendar bereby ngrees b ase e momey for the Equdpmeent o U seid wse.

Thus, the customer has Itself agreed to bear the cost of the tools and assumed the respunsibility of
viding the same sither through the way of providing the funds for lools or providing the tools

js regard, the Applicant also places reliance upon e purchase order raised by the one of the
hwﬂcﬂnt'sn;usl;ﬂmﬂ Le. Mahindea & Mahindra [attached herewith as Annexure-Z) wherein para
Th n!’t]m terms & conditions of the purchase order reads s under:

"'4:' et mmaterial or components, if given fo you as vendor aid ot "argy charge basis” to enable
gﬂ to execute this order'contractScheduling agreement will remvin our property rattlend any Lile
. ¥ favonr. You will mot hypothecate suc material with oy bank or agencoy. The cost of meteriel spodt

ry youd oper ard ahone the permissible rashage alforoed Iy s ol be debiled fo you In the event of rejection
e to defective costings, forging or parihy provessed nilertnl grien by ns e will pay you for the actizal
aperations carried auf by yor on defective muterial afier lnking frko socount idenbienl reciprocal perceslage
affornance. tormards defectioe material supplied by os s e pemussible waslage aflomance groen o woa d
gerarferly stateancit, showing materiaf issied fo you modf suppltes made By you MUST be subnritled ko ws i
dieplicate."

... Emiphasis supplied

A Reliance is also placed upon the terms and conditions of the PO raised by General Motors on the
Applicant. A copy of the said PO is attached herewith as Annexure-3.Para 22 of the said 'O clearly
states that the tools, dies, jigs etc. that are provided by the buyer ie. GM will remain under the
swnership of GM and will be provided to the Applicant only for the limited purpose of
manufackuring goods for GM.

A9 The above-referred paras clearly demonstrate that it is not the lability of the Applicant to pay for
such tools, rather, the customer is itself providing the said tools on “no charge basis® and incurring
the cost for the same. Further, the customer even retains the ownership of the toods which indicates
that there is no intention between the parties that the tools are o be procured by the Applicant as
the customer itself provides the twols and retalns the ownership for any future use. In any case,
the Applicant submits that even if it bears the cost of the tools at the start of the assignment the
same is charged back to the customer only, Therefore, the toals thet are provided by the customer

L
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on FOC basis to the Applicant are not includible in the value of the poods supplied by the
Applicant.

The abowve view of the Applicant is further supported by tha recent Circular Mo d7,/ 21,/ 201 8-GST
dated 08062018 ksued by the CEIC. The relevant extract of the circular is reproduced below:

SLMC

ISSUE

CLARIFICATION

‘Whether the moulds

and  dies owned by
Original Equipment
manufacturer  ({DEM)
that are sent freae of cost
(FOC) b0 & component
manufacturer 5 leviable
bo tax whether OEMs
are required fo reverse
input tax credit in this
casa?

1.1 Moulds and hes owned by the original equipment
manufacturer (OEM) which are provided to a component
(the two Manufacturers not being related or distinct
persons) on FOC basis does not constitute 2 supply as there
is no consideration imvelved, Further sinee the moulds and
dies are provided on FOC basis by OEM to the component
manufacturer in the course or and furtherance of his
business, there s no requirement of reversal of input tax
cred it avatled on such moulds and dies by the OEM.

1.2 It is Further clarified that while caleulating the value

of the supply made by the component manufacturer, the
value of moulds and dies provided by the OEM to the
component manufacturer om FOC basis shall not be
added to the value of such supply because the cost of
moulds/dics was not to be incurred by the component
manufacturer and thus does not merit inclusion in the
value of supply in terms of Section 15(2)(b) of the Central
Goods and Service Tax Act, 2007 (CGST Act For shoxt)

1.3 Howewer, If the contract between OEM and component
manufacturer was for supply of components made by
uwsing  the moulds/dies belonging to the component
manufacturer, but the same have been supplied by the
DEM to the component manufacturer on FOC basis, the
amartsed cost of such moulds/ dies shall be added to the
value of the value of components. In such cases, the OEM
will be required to reverse the credit availed on such
mowlds/dies, as the same will not be considersd o be
provided by OEM io the component manufacturer in the
course or furtherance of former’s business.

Thus, the circular refers to the situation where the recipient gives moulds, jigs etc. on free of cost
basis 1o the supplier who uses such moukls, jigs etc. o manufacture and supply the finished goods
to the recipient of supply does nol constitute a supply under GST since no consideration is charged
by the recipient for the moulds, jigs e,

Further the Circular also darifies that value of usage of moulds, jigs efc. {given on FOC basis) shall
niot be factored or amortized in the value of supply in a situation where the contract stipulates that
the recipdent of supply shall supply moulds, figs etc. which would be used by the supplier to
manufacture the goods, since the said situation is not covered by Section 15(2)(b) of the CGST Act

Therefore, it is submitted that valae of goods supplied on FOC basis cannot be included in the
value of the supply as per the edstng provisions of OGST Adt read in conjunclion with the
aforesaid circular.

Fhe principle of business efficacy is applicable in the present fact scenariv

[he Applicant further submits that there may be scenarios wherein the customer has raised the
PO on the Applicant for supply of goods however, the said PO or the terms of agreement batwieen
the parties do not expressly state the conditions or responsibility in respect of the provision of
tools, In this regard, it is submitied that as a general principle of the principle of "business efficacy”
a slight deviation from the plain meaning of the language of contract would be justified 5o as to
the intention of the parties could be justified. In the case Satya Jain v. Anish Almed Kushdie
reported at AIR 2013 SC 434 the concept of business efficacy was explained as under
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"The prisciple of Business efficacy 15 perurnly Dreoked fo rend o leren in an agreemerd or coninrct se a5 fo
pohfery Hhe resnlt or e consequence inlended by the partios acting as prades! busiressawen, Business
efficacy means e pomer o praduce mbendod resalts, The classc fest af business efficacy s propoged by
Lord Justice Boanen in The Moarcock [1889) 14 PD 64, This fesf reeires Bt o derm caw onfy be omplied ©f
I iy grecessany fo pdie business efficacy to e cordrct fo moodd swoh a failnre of consideration Bt e pariies
cmieot @s reesonehle busmessown fure ffended. Bat only e apast [niled term sfonld then be dnpplfed -
the bare minimun to achieoe this geal. I the contract mkes basiness sense seifont e feeen, the conrts ol
rcd dengrly flie sieine

A5 Hence, if the contract between the parties is not clear or the same is ambiguous, then certain terms
can be implicd . read into the coniractk 5o as b0 make business sense. The Applicant submits that
the present transaction of customer providing the tools FOC is an industry vide practice, Goods
manufaciured in the auto sector ane customised ifems as each car moded has different design and
features, Therefore, the tools required to manufecture such goods are provided by the customer
ftaelf to suit their own needs and specifications, The customers also intend to retain the ownership
of the tools so as to be able to use the tooks for future manufacturing and hence they take the
responsibility of providing the tools to the Applicant. In case where the contract between the
Applicant and its customer does not expressly state the responsibility, it should very well be
understood under the commen business standards which indicate that the customer would always
take up the responsibility of bearing the cost of the tools and not the Applicant.

A.16  Further in the case of United India Insurance Company Lid. v. Manubhai Dharmasinhbhai
Gajera and Ors., reported at AIR 200% 5C 461 citing the case of Shirlaw v. Southern Foundries
(1926) Led. [1939] 2 K.B, 206, it was observed as under

"Fﬁmn_fm‘m ) ahitch am ay rordrmct 1= |'|:ﬁ I e rrrllpher] and meed nol b s 5EIHJ-EF#H1:5 o AfTlo s
that i goes withon! seying: so tha, i wirile Hie prwlies were making their bargan, wn officious
Frystander wwere bo uggest some prpress prasion for i i their agreesend, tey wonld testily sapmprress
Teinre eovithy wcomrman ' Ol of coerese!!

AT Therefore, even though the contract between the Applicant and the Customer would not expressly
f"ﬂd,_:—_wr;,l states the provision to provide the goods on FOC basis, however, It can be inferred from the

o PHGE Ry, principle concept of business efficacy that the intent of the parties is that the tools shall be provided
: 'D-“:",ﬂ"'“" P the custumer only and the responsibility of providing the tools does not lie with the Applicant.
;-'f." ,,"'r ) N i xelisde the value of geods which have been suppli .
s ",

; T Applicant further -,-ui:-mm that H"u.- contention made by the Applicant in the abowve mbmmmns

ference may be taken from the Model GST Law, 2016 (heretnafter referred as Mfﬂ.{el 'L'EJ"}

- #Section 15(2)(b) of the Model GST was specifically worded to include the goods supplied on FOC
ETr-TE_,.-f’ basis in the value of supply under GST. The relevant provision under the Model GST ks reproduced
herein-under;

15¢2} Thar Eransnciion purtree wrresder Zech secfion (1) alaail fseedioie:

By fhe ol appartioned a8 eppropeiate of such goods andfor services as are supplied directly or pdiecty
b the recipient of supply free of chrrge or ab reieced cost foe nse in comection with supply of goods mmdfr
services being vafned fo e extent el such vatine hws ol boer inclnded @ e price aclially paid or
puryable,”

A19  The Applicant submits that the above provision proposed fo include the value of goods which had
been supplied FOC in the value of supply under the GST laws. However, the above provision had
been reworded /changed when the CGST Act was emacted. This highlights the imtention of the
legislature to purposefully omit the aforesaid provision from the CGST Act so as to not incluede
the value of goods which have been supplied FOC by the recipient of the suppl. Further, the
subsequent change that was made forused on the fact that anly such amount which was to be
incurred by the supplier but was borne by the recipient of the supply will be included m the value
of the supply. Therefore, it is very clearly established thal the legislature only intends to include
such amounts which are bo be borre or agreed to be bome by the supplier and therefore form a
part of the consideration to be received by the supplier. The legislature clearly does not want 1o
include the FOC supply of goods in the value of the supply.

IR"I"FI!A



A2 In this regard reliance is placed upon Maxwell on Interpretation of Statutes (12 Edn.) at para
33 which provides as under:

*Onrissaons wol o be infirred-I1 s @ corollary fo e geneval piele af irkern] constriecfion Brad nlftng i fo e
added bo av fnken froim i sinbte wnlees Diere are adequole gratnds B frstify the infevence thit tie legislotvee
it bemided something whic 3 omitferd fo express. Lord Mersey sael "1 e @ stroog g o read inlo an Act
aff Parlimment words wlich are not there, and in the absence of clear meceswify i (s @ wrong Bing todo,” 'We
are ol entitled,! swid Lords Lovsburn LT, "o read words inte an Act of Parliares! wndess clevr rerson for
il 45 to be fomrd woiblon e Bur corners of e Act itsell? A case ual provided for in @ stalule is not o be
deilt with nierely becawse there seems o goon wason wiry i shanlil huoe been oneilied, @od the omission in
congequence I hive been i lendional "

AH Falying upon the abhove. tho .I'hppli:ant humhl:r' submiks that whean I'J:\E]Egl.ilﬂ-l:ul‘e chose b raword
tha provigion as it existed under the Model GST and deleted the requirement to include FOC
supply in the value of the goods then it is necessary to subscribe to the legislature’s intent and not
read into words which are not there,

A2 Relance is further placed upon thecase of CIT, Delhi v. Netional Raj Traders, reported at AIR 1580
S 485, wherein it has been held that as per the principle of casus ombssus, omissions cannet be
supplied by the Court except in the case of clear necessity and when reason for it found in the four
cormers of the statute itself.

A Therefore, it is submitted that since the requirement for inclusion of goods supplied on FOC basis
in the value of supply has been expressly omitted by the legislature itself DI therefore, the same
cannot be inferred inko the statute unless an arbitrary position is created within the statute. In light
of the above, the Applicant submmits that the value of tools supplied by the customer i the
Apphicant are not includable in the value of the goods supplied by the Applicant.

i ween Central Excl d GST regime

A Under the Bule & of the erstwhile Central Excise Valuation {Determination of Price of Excisable
Goods) Rules, 2000 (hereinafter the referred to as *erstwhile Valuation Rules™), whercin, the price
was not the sole consideration for sale, the value of such goods was deemed to be aggregate of

i such lFansaction values plu.-l amount of mamey value of any “additional considerabion® HDWiI'I-E
1F|-"" "_ { "J..'JI-G dimﬂ'_p or 'il'ld.irﬂtﬂ}' from the ]‘.'"J.:r'l’.':l' ko the assesses.
r Rl =" i g ; . ;
.;.r.-q;,*'.';" -"H.L'Eé.l * s per the pre-GS1 regime where the customer supplied certain material (inols, moulds, designs,
iy el b ) to the manutacturer for free, the value of such given free of charge was includible in the

i | astessable value of goeds as monetary value of additional consideration for payment of excise
Quty since the intention was to levy exclse duty on intrinsic value of goods as per Section dfT )y

| ufythe Central Excise Act, 1944 read with Rule & of the erstwhile Valuation Rules. However, a
Sl Fowision stmilar to the erstwhile Eule 6 of the Valuaton Rules does not exkst under the present

Ny ~~ % ~alue added tax-based regime.

&#wx It is pertinent to note here that the erstwhile sales tax regime was also a value added tax regime
1 similar to the present GST law. In fact, under the erstwhile sales tax regime, the states deroted the
tax levied by them as VAT in light of the nature of such tao; Similarly, GST is also a value added
tax and has been modelled on the VAT based regime, The idea of G5T was first mooted by the
Kelkar Task Force in 2008 which suggested the introduction of GST on the principles of VAT,
Therefore, the erstwhila sales tax regime and the present GST regime being founded on similar
principles, Supreme Court decision passed in respect of the sales tax laws is directly applicable to
the facts of the present application.

A27  The Applicant in this regard places reliance upcn the case of Moriroku UT India () Lid. v, State
of L.P reported at 2008 {224) ELT 365 wherein the Supreme Court in context of UP Sales Tax had
held that, price of moulds manufactured by customer so that vendor could use the same in
manufacture of final components as per the specifications of the customer, would not be includible
in the assessable value of the final components sold by the vendor to the customer as the cost of
the same has been incurred by the customer and not the vendor and accordingly, the same s not
includible in the absence of a specific provision providing for the same,

A28  The facts involved in the above case were that the appellant was a manufacturer of plastic
automobile componenis for use in the Honda Siel Cars manufactured by Honda Siel Cars Lid,

{hereinafter called the “customer’) ag por designe and spacifications given by il The customer
supplied tools, dies, moulds ote (toolings) free of cost to the appellant herein 1o enable it to
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manufacty re automoebile components. The Sales tax department issued notice fo the appellant was
called upon to show cause why amortization cost in respect of toolings end moulds should not be
taxed under Section 3 of the UP Trade Tax Act, 9L Subsequently, tax was imposed on the
amortization cost on the ground that sale price of the auto components should be the same both
for purpeses of Central Excise Act, 1%44 and for UP Trade Tax Act, T948. The basic issve in the
above case was whether Secton 4 of the 1944 Actread with Rule & of the Central Excise Valuakion
{Determination of Price of Excisable Goods) Rules, 2000 (" Excise Valuation Fules 20007} can be
read into Section 3 of the UP Trade Tax Act, 1948,

“The Hoav'ble Supreme Court held that valuation i matter of principle, Uinder Section 4 of the 1944
Acl the hasis for valuation is the transacton value for each removal. Section 4 lays down the
mithod of arriving at the assessabla value of for levying excise duty, The Hon'ble Supreme Court
further relied upor its own decision in the case of Mfs Chhotabhai Jethabhai Pakel v. UOL (ATR
1962 SC 1006 at p. 1006), wherein the court held that a duty of excise is a tax levy on home
produced goods of a specified class or description, the duty being calculated according to quantity
or value of the goods and which duty is levied because of the event of manufacture which gives a
vital difference between excise laws and sales tax laws. This was further explained in the case of
UOI v. Bombay Tyre International Ltd., (AIR 1984 SC 420) wherein it was stated that levy of
excise tax is on manufacture and sales tax arises bevond the stage of manufacture. The courl ako
held that accounting differs from enactment to enactment; therelore, the regime under Central
Excise, 1944 cannot be applied identically in the UP Trade Tax, 1948

It was further held that the UP Trade Tax, 1948 is a seli-contained code for levy of tax on the sale
or purchase of goods in Uttar Peadiesh. It is laviable on tha act of sale, whether actual or deemed
for a congideration. Om the other hand, sxcise duty i leviable on the event of manufacture and it
i caleulatod am the value of manofactured poods. Further axcise duty is independent of
ownership. However, for sales tax what is to be taken into congideration is the consideration for
transfer of property from seller to buyer and thus manufactura is livelevant. As a result, goods
supplied free of cost though included in the Excise law regime could not be identically included
in the sales tax regime provided the differences between both the forms of taxation. The relevant
portion of the above-referred case has already been relied upon by the Applicant in its application
and the same is not being repeated here for the sake of brevity,

Mr owing to e difference in the excise law under the previous regime and the existing GST
. fegitne, the position adopted under the previous law cannot be relied wpon for the purpose of
balyafion under the present law. Hence, the value of the tools supplied on FOC basis by the
chstater are nol includabio in the value of supply under the G5T ragime and present application
ol i fpplicant should be decided sccordingly.

i part of consideration and hence
value of supply under the provisions of the CGST Act,

- " o 3 .
e Beke phder the COST Act, the intention is to tax the "consideration” recelved in respect of a supply.

the supplier is liable to pay/incur, however the same is paid by recipient In this regard, the
Applicant has already made a detailed submission In its application as to what constitutes
consideration ander the C55T Act

In this regard, the Applicant Further invites attention to the case of Commissioner of Service
Tax v. Bhayana Builders (P) Ltd, roported at 2018 (10} G.S.T.L 118 (SC) wherein the issue before
the Apex Court was whether the goods and for services supplied free by & service recipient and
used for providing the tazable service of construction would be included in the computation of
the gross amount for valuation of taxable service. It was held that the value of the goods and the
materials supplied free of cost by a service recipient to the provider of the taxable construction
service would be outside the taxable value or gross amount charged as such amounts did not
accrue tn the benefit of the service provider, being neither monetary o non-monetary
consideration paid or flowing frem the service recipient. In paragraph 16 of the aforesaid judgment
it was observed s under:

16 ... ... The valuce of baxalle services cannot be dependent on e oalue of goods supplied fiee of cost by e
service revipiend, The seroice recipient can wee any qualiby af goeds and the ralue o sucl goods can vy
rguificantly. Sucla walie as wo hearng on the velue of sermices provided by Hie service recipient. Thus on
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e first peimciple itseldf, @ valae which s oot paet of Hee comtrict betoeen e sermice provider o the seroice
pecipienl fas no relevance i delermination of e valve of dnzelile seronces provided by e serore prowder.”

BA Therefore, it is submitted that the value of EEH:IL‘II ]:rn-.-'id.-l‘.'hd frea of cost h}" the customer b Ehe
supplier is not required to be factorized of amortized in the value of supply.

b4 Further reference % also made o Para 90 of Auostralian G5T Ruling 2008,% (hereinafter referred
to &8 "GSTR 2001/ 6°) which provides that the recipient of a supply may provide or make a thing
available for the supplier to wse in making the supply. However, the thing does not necessarily
form consideration, The example provided in GSTR 2000 /6 5 reproduced below

“Things wsed in making & supply

Eddae J-_n_;mnrrf Er:l'r:l'r:"_ll .ngs v s.lul,r:d'_u gertioes fo ﬁ-'l'mmlﬂrri' .'-'1rri'{'.r'-'n.’ -".-frrrmrmnj' it i mr.- tgF!-Tﬂlfl per
IRHF. i LT
Mﬂ.ﬂﬂfﬂmﬂ [i 'EWJMMM@Q&M

i the ices. Mowebain also agrees to fly Eddse fo Melborme and
provide ﬂrmm.rminhcn winil wcals durmg the period Edifie performs the services. There is manelary
comsaderation for Eddie's services (8100 por howerd, The provision of the uge of coupruter facilities,
stationery and safply equipment and the transport, accommodation and meals is not part of the
price paid for the services as it js pol a paywent or of value to Eddie in return for his services,

They are rather conditions of the contract efining the supply swade by Edidie, and are
pged fn providing the services, rather Hian being supplied to Eddie in retum for e services. They

do ot provide econgmne valie fo Eddie i vetirn for s supply. The provision of fhese Huugs in these
ciPCRIstWIees 15 nol considerbion in comrrection il e sr:p;.i_l,r by Eddie. There is no nowmenckary
consideration for Eddie's supply,” (Para 31 anad 32) 13, GSTR 200176 goes on 0 explain et "if Mot
agreedd i neldition b procéde holiding eccommondition for Edidic at tie Gold Coat, s oold constitale
nonmoneiery cosidorution, 1t & el semething reqieired for Eddie to sapply the seenices fo Mo tmin mraad
it Fu-m.a'qk_q Eddie sl economic tne in rﬂl.rm_,ﬂ-.r.hi:: :uppl},r. FPurtleer, bad Eddie incurved e costs of the
transpar!, accanrmodgtion ared meals and on-charged those expenses to Mountain as part of He cost of kis
seritces, GST is payalle oo this uu-:.lm.rs'l:' s .I'.fl-:,r represéi adiditioneal costs for Hw sipply -I'-'_1Il Eddie's
serteces.” (Pare 93 and 92}

WL Accordingly, @ can he said thad sapplies orle by recipdond wlicl are consamed witlin aotivilies
undertaken for muiking e oatpet ssepply Ty the provider Goleich pglet be o conadition o te confract ind
s, used in prowiding oulped supply), hewoeeer, the sume (5 oot acerned bo the benefit of supplicr, would wot
wrnt fo pan- e liry covisideration. Homweeer, supplics mide by Hae recipiont, corspmeed by the provider
it oram sl anedd necrued Bo the benofid |1__|".5:up|m|r.:'r J'rc__ral:d pro r.rkr:lg :H’ppllts dor il recepienl, ol amaua
r..J .ﬁ:!rmr.:uarﬁu‘.r]l considentbion, GSTE 20076 provides further clanty nible o foctwr] exenple covering
depeirdent goods amd serviess. "Dependent Services Laspe Lid [ Lerge) outsources s pernunting e fo
Fast & Friendly Accoernting Pry Ltd ' Fast). The agreemvent is on the basis feat Large will provide the
pretwises md equipment tat Fast weeds 1o perforne the sermices, Fast is fo s the prenvises aod squiprent
i .th,r Jor tiwe purpose of performing fhe services for Large. Fast acknomwledges i e agrasmend that e
i .-Iﬂr'-'.lm# il f% clrging for the services s reduced b fake apcount of the fact thaf i ddoes rof e fo wse s
“anom prenises amd eoquipment. The use of the premmises and equipment is pof consideration for Fasl's supply
a5 there s nexus beturen o and the supply by Fast, It does pot hwee an independent identity such that if
prowrdes Fust wille any valiee in returm for ifs services.

dn:'lrl:'r.l.slrnl Ig'u:'lrii

Pretty Patnd agrees to paind e irterior of Penig's offices for $10,000. Peng agrees fo provide Pretly Paint
it 1,000 cuns of pink shinmer print it Prethy Paind has adeised will be encugh to peint e offices.

e paint yrovided Iy Peng is not consideration for Pretty Painl's supply. Pretly Paml's supply s B
service of printing the offfces, Altfeorigle Pretty Paind eond heroe chivrged more moomeyy 88 I fo also supply
the purtie, Hids is ot relevant in Heis particular inasaction.

B.S The Australian GST regime does not envisage that goods and/or services made available by the
recipient and consumed by the supplier for making a supply to the said reciplent would amount
tn nan-monetary consideration, based on the direct nexus test.

il The tools thal are supplied by the customer hold no value in the hands of the Applicant athar than
using the same for manufackure of the customar's seats. The tools that are supplied by the customer
in any case customized ko the custemer’s preferesice, thus, making it unusa ble far the A ppiicant in
any r_ul:hi:r goods. Thus, it cannot be paid that the tools that are supplisd by B customer in liew of



some consideration as the same hold no value in the hands of the Applicant except for the supply
of goods to the sald customer,

B.7 The aboves gxam F]E of Pr\cl:l:}' Paint grven under the atoresaid rI.J|.|I'1.E'r ta directly applicablie to the
present case. A similar position i established in our case, wherein the Customer is providing
goods on FOC basis to the Applicant for tha production of seats which is to be wsed by the
Customes, thereby making it non-includable in the value of supply sirce no consideration is paid
for it

il If goods supplied on FOC basis are Included Ip the valug of supply, it would lead to double
laxation,

1 Motwithstanding anything stated abeve, assuming withowt admitting if the value of poods
supplied on FOC basis is included in the value of supply, then it would amount to double taxation
and the same would be contrary to the very scheme of GST law. It is submitted that the very
purpose of bringing the G5T law into force was to avoid the malice of double taxation. In the
present case, it is an-established fact that the tocls that are provided FOC by the customer have
already suffered the incidence of tax. In this regard, the Applicant places on record the invoices
raised in respect of fools whersin five applicable GS1 has bean levied. The copy of such invoioes
are collectively attached herewith as Annexure-4. Therefore, once the tools have already suffered
tax and there is no further value addition to the said tools, the inclesion of the valoe of such tools
in the subsequent supply would amount to double taxation and the same is against the principhes
of the GET law.

C3 In the present case, the customers cither procure the tools themselves and send to the Applicant
ar direct the Applicant to procure the same on their behalf. Such transactions wherein the tools are
procured by the customer or the Applicant for the use in the manufacture of the final goods are
already under the ambit of taxable supplies and the same have suffered the Hability of tax. Further,
after the tools reach the Applicant thera is no value addition to the said tools and they are merely
used for manufacturing the seats for the respective customer. In the absence of any value addition
io the tools, if the value of the tools are further included in the value of the final supply of poods
it weould amiount to double taxation in so far as the tools would have already suffered tax once,

o The Applicant has already explained in the aforesaid paras that the GST law is a value added tax
regime and tax is levied only on valee addition thereby removing the cascading effect of taxes.
= Provided the present factual scenario, if the cost of goods provided on FOC basis is included
P :r?':q"""-\.x the value of supply it would lead to a cascading effect, thereby the defeating the objective of the
G e, GST legislation,
05 wlilight of the above, it is submitted that the value of tools is not includable in the value of the
Iﬁ {._ ] L iunpl_'r as determined under the OST law.
=
"

Furthet k.ﬂ.'ql.ﬁiﬁuml Submissions made by applicant on 07,08,2018.

u [ e Automotive India Prt, Ltd. (hervinafter referred booas "Applicant’) has filed an application
A r-gﬁ-tffcnre this HMon'ble Authorty on (G.05.2018. The Applicant in this regand was granted an
=~ dAppartunity of personal hearing on 2806 2018 wherein the Applicant through its authorized
representalive made submissions for the admission of the application.

z Pursuant to the admission of the application made by the Applicant, an opportunity of personal
hearing was granted o the Applicant on 18072018, In this regard, the Applicant through its
authorized representative made detailed submissions substantiating its case. Further, the
Applicant also submitted a copy of written submissions befure this Hon'ble Authority in support
of its contention. In light of the above fact, the Applicant now wishes to make cerfain additional
submissions on merit apart from the submissions already made

3, At the outset, the Applicant submits that the present additional submissions are belng made (n
light of the specifie queries/points raised by the Hon'ble Advance Ruling Authority during the
eourae of the Personal hearing held on 18.07. 2014, The said queries/ points are reproduced befow
for reference:

L Wiho produced the tools as per the Annexure-l of the feoling agreenent dated 10.02.2016 and also
requested to produce @ copy of e Agreesient dated 26.05.2015 w5 menboned i1 Hie above tooling

agrepmed,




[I. Clarifications wille resprct to e oomership of the toods i light! of Whe Circular Mo, 4721201 8-G5T
dated 08.06.2018 isswed by the CRIC

0. Whether Hhe price of the final pradiicts 1s affacted in case ahere the boois mre provided by e customer
or i case rodere e dools are procirred By the Applicas taed He cost s recozered frone misiomer.

4. Therefore, in light of the above queries, the Applicant submils as follows:
SUBMISSIONS
A At the outset, the Applicant submits that goods which are supplied fres of cost (FOC) would not

form a part of the value of supply under Soction 15 of the OCGST Act In this regard, the Applicant
has alroady made detailed arguments vide ilg written submissions dated 1807 2018 substantiating
the above and therefore the same are not being repeated here for the sake of brevity,

B Response fo Chuery T

Who prodeced the tools os per Hee Axnexare-Iaf the tooling agreement dated 10,02, 2076 md mlso requestad
ler pravduce @ copyy of He Agreemend dated 26.05 2015 as mientioned in Hie abore tovling agreement,

B.1 During the course of the hearing held on 18072018 as well as in written submissions dated
18.07.20M8, the Applicant had drawn atténtion towards a sample agreement (Agreement dated
100022006 betwesn Mahindra & Mahindra and Applicant) {attached herewith as Annexure1)
entered into between the Applicant and its customer.

B.2 In light of the discussion regarding the above-referred agreement, the Applicant wishes fo further
explain the transaction in defail to support its contention.

Basirsess transaction taking place in the present matier

B3 The Applicant humbly submits that the seats developed, manufactured and sobd by the Applicant
ara highly customized products since every seat model that is produced by the Applicant is made
as per the individual demands and requirements of the parbicular customer, The business practice
adopted by the Applicant is totally reliant on the customer's needs as the products ie. the
seats fsoating systems have to be manufactured as per the specifications provided by the customer.
The Applicant undertakes the design, development and the manufacture process of such seats at
its own manufacturing facilities. Since the seats and other related products manufactured by the
pplicant are highly customized, the Applicant procures certain tools, moulds, dies, fixtures, jigs
. which are required for manufacturing the desired praducts,

A I'E‘I-J:Qr being n highly customized product, the Applicant and its customers engage in a serles of
dikcssions and meeting to finalize the design of the products. This practice is vary prevalent in
the sutomabile industry. Hence most of the Bimes, the minutes of the meotings captured during
it discussion and arculated over the email have been relied upon for fimalizing the agreements/

ness transaciion Such ransactions are normally undertaken batween the two parties based

thair trust, relationship and the commescials involved and not by entering into formal
preoments at all the Hmes.

In the Applicants case, similar w the above pattern, the Applicant approached Mahindra &
mahindra Lid. (hercinafter referrod to as "M&M™) for production and improvement of their seats
for the Bolero model, The Applicant's offer was accepted and confirmesd by Mé&M vide their e-mail
dated 26.05.2015 (A copy of the same is attached herewith as Annexure-2) {Please note that since
thee said email contalns the actual agreed price between the Applicant and its customer and the
same s a market sensitive information, the Applicant has blacked out the figures which denate
the price to maintain confidentiality. Rest of the material details have been kept intact and enly
the figures have been hidden}:

B.é  Inthe above e-mail dated there are B types of tools that were ordered by hMéhi. In this scenario,
while the Serfal nos. 1 to & are crucial for the productions process and highly costly, therefore, the
costs associated with the same is borne by M&M. The Applicant procures the tools from third-
party vendors and uses the same in the production process and simultaneously charges the cost
to the customer 2. MM, The relevant PO ratsed by the Applicant on its vendor and the involces
raised by the vendor on the Applicant are enclosed herein as Annexure 3 & 4. Also, the invoice
raised by the Applicant on MéM for the sale of the said teols is enclosed as Annexure3,

B.7 As already explained above, the customer retains the ownership in such tools and bears the cost
for commercial purposes as the same makes business sense.

]



B.5 Further, for the Serial Nos. 7 & Bthe cost is borme by the Applicant since these tools are very generic
in nature and can be used in any products. The cost of these tools is negligible when compared
with the other tools or the manufactured products, therefore this cost is absorbed by the Applicant
and the same is consequently included in the cost of the manufactured products.

LY [t i5 tharefore submitted thatin all the cases the obligation to provide tool is on the receiver of the
supply and wherever it is an obligation on the Applicant to bear the ool cost (ie. ool meant for
manufacturing genere products and not specific products- as stated above), the value of the same
has already been adjusted while calculating the sale price of the component so manufactured by
the Applicant, Onee it s established that the Applicant had no obligation 1o use its own ool then
the question of adding the amortized value of the tool supplied by the receiver of the supply of
FOC basis does not arise.

B.10 In sny case, on the cost of repetition, i is submitted that the teal so procured by the Applicant
arud sold to Mé&M has already attracted applicable taxes and hence any proposal to add the
amortized value of the tool would amount to double taxation which = purni].r -&Eﬂlhﬂt the 5|'.'I'|.I‘i| of
the GET Legislation.

g 2 ¢ o Chiery 2.

Clarifivations wille respect o the owmersiip of the tools in fight of the Circular No. 4721/2018-G5T duded
5. 00 2008 issaerel iy fle CBIC,

| In order & resporsd 10 the present query, the relevant extract of the recent Circular Moo
47/ 21/ 2N B-GET dated 08,06, 2018 issued by the CBIC is repreduced sbove in the given earlior
submission.

C.2  Thus, the circular clarifies that value of usage of moulds, jigs etc. (given on FOC basis) shall not be
factored or amortized in the value of supply in a situation where the contract stipulates that the
recipient of supply shall supply moulds, jigs et which would be used by the supplier to
mamufacture the goods, since the said situation is not covered by Section 13(2)(b) of the CGST Act,

L [¢ 15 submitted that the case of Applicant is covered by para 1.2 of the Circular referred above and
not in Para 1.3, In this regard, we draw your attentien to the agreement dated 10.02.2006 between

e 'fLa“““-ﬁ&M and the Applant,
i__-_:|'~-'I"' ; .-_4_.5, 'II"- ah:-'-.le awmenl hobweon M&M and the ."'L]:!F-ltcanl'. was ewecubad batwaen the 'paHHLE'E- for the
E"#.--"' -p rement and use of tools, This agreement dated 10022016 clearly statas that it i the

e resmofeibility of the customer i.a, M&M to bear the cost of the tools or EI'I.-E the Applicant [l own
? & togls! for the purpose of manufacturing products for M&M. The relevant portion of the said

a ent reads as umder:

f;*' & WROVISION OF EQUIPMENT

Ierely agrees fo { pay the Toolcost for development & man facture of foolings/ pive e vendor its
W (Des, tools, jigs, fixtiores, SPMs, ebc )] move parbiculiarly described in Annexure | athached lerelo

(hereinafler referved to as the *Equipament” ), for use by te Vendor, immedintely swpon fie exeoion of o

Agrivaent, eied Hie Vendor leveby agrees fo wese the money for e Equipmsent for the said nse.®

5 Thus, the customer has itself agreed to bear the cost of the tools and assumed the responsibility of
providing the same either threugh the way of providing the funds for tools or providing the tools
itself, Thus, the cost is borme by Mé&M itself and the same is thus supplied 1o the Applicant on FOC
basts and the present case squareky fall under the scope of the Serial No. 1.2 of the above circular,
Since the present case falls under Serial No_ 1.2 of the above dircular itis necessary to establish that
the present transaction does not fall under the ambit of Serfal No. 1.3, In this regard we submit as

follows:

.ﬂu::nrdir_LE 153 thg Egrﬁmgpg batiween the Earl‘iﬂ, the mmﬂi‘miﬁ Are o b manufachared u:inE
tools belonging to the OEM /Customer {ksell and the same are not in the seope of supply of the
5E]inant.

Ch It & submitted that wherever the tools are supphied by M&M ie the customer iselfl o the
Applicant, it is undisputed that the tools are owned by the customer anad the same are provided to
the Applicant for the sole purpose of use In the manufacture of goods to be supplied to the said
customer. Further, &s soon as the production process is completed the tools are returned to five
customer. In this regard, the Applicant humbly submits that wherever the customer itself has
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supplied the tools o the Applicant, there ks no question of including the value of the said tools in
the value of the supply as under Section 15(2) of the C5GT Act.

[t is Further submitted that in most of the cases, the Applicant gets the tool developed from the
third party by involving its enginests and gpon receipt of the ool and also ensuring that the tool
is capa hie to manufacture the desired |:|r|:||:|'|.u.'h. the same i 2ol to Hhe OFR which & MiM m the
present case. However, the physical possescion of the ook remain with the Applicant as the tools
are o be used in the manu facturing prooess.

Thus, it is conclusive (rom the above facts that the tools, when used [n the actual commercial
production of the goods by Applicant, are actually owned by the customers, Therefore, since the
pwnership of the tools is with the receiver of the supply and the same is not in the scope of the
supplier, the value of the said teols is not includeble in the value of the supply,

Aftention in this regard 3% also mvited to the Asmexure-1 of the agreement dated 100022016
wheren the tools as involved inthe agreement are mentioned. Further, the said Anmexure-1 of thie
aforesaid agreement also contains the Purchase order no. ADDYABXZ200094768 (attached
herewith as Annexure-). Page 2 of the above referred purchase order lays down the terms and
conditions as follows:

"TERMS & CONDITIONS

L The above toolings will be the property of Malindee & Malcindra Led, Tncose of any
mieforeseer circeomstances ME Melendra & Malunde his Bee righd to W7 the toalfngs from pour
premises,

r i the above eoent, exose duly il fe pasd by yon ad tee W of plegseeal dispatch of the loalings.

i Toolings showld bear the following words inscriled on them = "Property of Mahindms &
Maleindre Linsibed",

i You shall not Ingpethecate or clarge or pledge or crate any inoanbent akatzoener on the tooling.

5 All the expemses incurred in nsintaining abevy fonlings i good rensing conadition uil be bome

by yom

You will be responsible for nainteiving the reqguired quatity of e conrpoments produced fronr the
ahove foctings.

The componets produced from the abope foolings will be sold to Mahiedra & Makinadra
L, ey,

You wenll assige all right fo the wepresentarive of te Mahindre & Malindra Ltd, fo verify and
.-;-;!_u_ﬁnu Hae copradefzon |:_|".I’.|.m sehprie .Fn:m!lrlg.i al any F.Ehiﬂl ::,I’J'J'.un:'.

At Hur end of eoery francrad yeer yoe il confirm o wreiting Heet, elove dooifngs ere g af woor
endd in good rimming condition & used for regular prodiection.

Abgve urentioned boolimgs wall be insnred By yow f your cost,

You fuoe to pay excise duty oo secessible vale vofach Shicield enclivde noveeal excise dulty for piece
pluz the excise o the tooling cost over its tool lif.

1L Terms & Conadition difimed o detoil fn the tonling agreement madsy o be mnde sepuratety wiil be
appl it
13 Taxes extrr as arphicakle,
14, Al other Terms & Conditions are mentioned in LoBAJ DSA (Dineloprent Supply Agreemend) ”
... Emphasis Supplied

The above-referred terms & conditions in the purchase order clearly demonstrate that the any tools
if procured by the Applicant in light of the oling agreement would be the property of MM and
the said tools cam only be sold to MM, This very fact is evide ven in case wherein
the customer does not provide his own tools, the tpols procured from outside or developed by
Applicant are the property of the customer only and this has been agreed well in advance [bis not
the case that it was the i [ the Applicank ing it% oW | and the same has

brought by receiver of the supply,

Relianee in this ragard is also placed vpon the Chartered engineer's certificate dated 06.04.2016
wherein it has been categarically stated that the tools procured / developed vide the above-referred
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Purchase order Mo, ADOHAGXS200084768 are being used by the Applicant and are the property
of M&M. A copy of the certificate dated D6.04.2016 is attached herewith as Annexure-7.

C.12 Frar the above discussion, it iz conclugive that when the tools are o e prmumd,.l’deuehped by
the Applicant the cwnership i transforred and thus it cannot be said that the Applicant has usad
hig owm tools for e supply of goods. Additionally, in cases where the tools are supplied from thi
customer itself the ownership is with the costormer by default. Therefore, the value of tools
supplied FOC to the Applicant 18 not includable in the value of supply of seats by the Applicant
since the ownership of the said tools are with the customer and the supply of such tocls & not
covered in the scope of the supplier,

C.13  Further, the ownership of the said tools invelved in the manufacturing process lies with the
Original Equipment Manufacturers (OEM). The wnderlying intention behind assuming the
ownership of the tools is bwe-feld. Firstly, the OEM's interast and the huge cost involved n the
bools are safeguarded in the event of any breach/termination of centract with the compenent
manufacturer like the Applicant. Secondly, since the tools are customized o the OEM's neads, the
compenent manufacturers do not prefer to undertaka the expenses and risks assocated with the
develapment and procurement of the same as it increases its manufacturing cost significantly and
tha toalz cannot bo exed for any othier Fr:lmu-..l' pﬂhd.ut‘l‘_'z orthier tham that of the respective customer.
Amnd, the risk is also assoclated if the sald OEM stops procuring the components manufactured by
the component manufacturers due to change in design and any other réasons. Therefore, the
pwnership of the tools would remain with the DEMs/ customer as that is the only viable business
practice in the present fransactions.

C.14  The Applicant further submits that there may be soenarlos wherein the customer has raised the
PO on the Applicant for supply of goods however, the said PO or the terms of agreement betwesn
the partics do not expressly state the conditions or responsibility in respect of the provision of
tools. [n this regard, it is submithed that as a general principle of the principle of "business efficacy”
a slight deviation from the plain meaning of the language of contract would be justified 50 as to
the intention of the parties could be justified. In this regard, detoiled submissions have already
been made in submissions dated 18,07, 2018 and the same are not being repeated here for the sake

_‘__’..:-_g-..__ of brevil‘r.
-'"::‘ﬁ""'*fiili “Reliance in this regard is also placed upon the case of N.M. Goel and Company Vs, Sales Tax
0l . "afficer, Rajnandgaon, |[1988 (38) ELT 733 (SC]]. In the above-mentioned case, the appellant
e Leampany was a building contractor and a registered dealer under Madhya Pradesh General Sales

Ta# Act. The appellant company's tender, being an item rate tender, was accepted by CPWID for
consgeuction of godown and ancillary buildings. The tender so submitted Included the prices of
iristenials such as irom, steel and cement. However, PWD had agreed to supply these materials for
‘congtruction and deduct their prices from the final bill of the appellant, As per Clause 10 of the
tract, all the materials supplied to the contractor remained the Government's property.

issue presented before the Hon'ble Supreme Court in fight of the above facts was that whether
there was a sale when the construction materials were supplied by PYWD and whether the property
In poods passed to the appellant company or it continued to remain with PWD despite the fact
that they have debited the cost of the construction supplied from the final bill.

C.17  The Hon'ble Supreme Court upan a careful perucal of the facts and the relevant case law had held
that in arder for a transaction o be a taxable sale, mere passing of property in the goods is not
sufficient and there should also exist a separate and distinet contract for the sale and purchase of
such goods. Consequently, it was held that the materials provided by PWD for usa in the
performance of the contract amd the value of the same was debited from the final bill and thus it
was a sale which was inherent from the transaction in light of the clause 10.

C18  The Applicant submits that in the present case Is not the case where the customer of the Applicant
i MM has deducbed any amount from the Applicant while making supply of the tool mther
thiere exists a specific contract for the supply of tools and the same categorically states that the toals
shall remain the property of the Customer. [t is impartant to note that such an understanding is
agreed from the very beginning, Further, the supply of tonls does not in any way affert the price
of the final goods, thus the same would not form a part of the value of taxable supply of goonds in
the presant case,

.19  In light of the above, the Applicant submits that the present transactions are squarely covered by

Serial Mo. (i} of the Circular Mo, 47/ 21/ 2018-GST dated 08.06.2018 and cannot said to be covered
i
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by Sr. Mo, (iii) of the said Circular. Accordingly, the value of the tools should not be included in
the value of supply.

Response Fo Chiery 3.
Whetler B price of the fined prvtucts is affected in cese wlere he ls e proeddied by Hie ciesfomier or (n
case tohere the fools me procired by the Applicest ond Hie cost is recoversd frem custoner,

The Applicant humbly submits that in both the scenarios viz. the Applicant procures the tools and
charges o the ¢customer, and, where the customer provides the tools to the Applicant, the cost of
the final products remains the same. There is no change in the price of the final products based on
the mode of procurement of the toals.

The Applicant submits that there does not east a4 scenarky whersin the twols  are
developed fprocured by the Applicant and the cost 8 borme by the Applicant itself. In all the cases,
pither the customer provides the tnols or the Applicant procures the tools themsehves, however,
the coat in both case is borme by the customer and it is the settled industry norm that it Is always
the responsibility of the customer o provide the same, The Applicant therefore submits that once
there is no fransacton handled by the Applicant wherein it uses its own tool {except the generic
toeds which are insignificant in the transaction and generally the said wools beleng to the Applicant
only and value of the said tool is inbullt in the price charged from the customer), theretore it is not
passible for the Applicant to provide any such comparison,

It is therefore submitted that price charged to the customer for the finished products is not altered
whether the tools are provided by the customar or procured by the Applicant and charged bo the
customer a8 in both the cases the property in the tool belongs to the customer only and the same
& ngrﬂd wrgll in advance as per thi [nr]'u:il:r:,-' BOTETILE,

CONTENTION - AS FER THE DEPARTMENTAL CONCERNED OFFICER--
W s Lear Automotive India Prt. Ltd, has applied for Advance Ruling in proforma G5T ARA 1]

and this office has been directed to represent the case along with relevant record on 20.06.2018 at 1100 am.,
Subsequently, an e<mail has been received from Advance Ruling Authority on 06062018 conveying re-
scheduling of the hearing in the case on 27 062018 at 1200 pm.

-l

In this connection, the point-wise reply on the said mattor is 2= under:

T - B
E o i i&:ﬁm ttention is invited to the Clrcular No. 47/ 21/ 2018-CS5T issued by Commissioner (GST), CBIC,

y vide F.No. CBEC-20/16/03/ 2017-U5T1 dated 08.00.2018 {copy enclosed), which clarifies the
d in the present case, reiterated a5 below:

e Clartficatéon

thew 1.1 Moarlds oo affes nmmdLy!Jm ootginal equipment mirfacterer (OEM) which are
elds  andd | provided bo @ component mmefocterer (e oo ol being reinted persois or dishinet
ties owmed by reonis) on FOC hasis dovs wol constitule @ supply o Here i wo consideralion

required o
T JI'.IF'.I.I]'
tax ¢redil r
iy cuse 7

Crigiial frmaimad. Fartler, etmee the meulds and dies are provided oo FOC hasis by the OEM
Equipment to e campement mrarnfuchierer fre Hoe cowrse or furtherance of his lsiness, tere is no
Muorufacture | reqriveiment e reversal of inpal fax credit meifed om sael imondis and dies Iy the
rs (QEM) | OFM '
that are seul | g5 g b farther ciorified that ohile calcudntiing the valiee of the supply made by the
__Iil"l:Tli' I:.!,F ol ciRi PRl Jr:mrun:,ﬁ'n.rfur?r, e amalere r::,fmmfrfi sl dics p.l'mmfn:.‘d' '!'_Ill' Hhe DEM o the
(FOC) 1o w comeponen! manpfckirer an FOC hesis shall not be added fo e vaiie of such supply
CenipIReadl bermuse the coet of monlids/ dies s wat fo be imcurred by the conrpomtird sean ol
AEACRETEr | o bhose o st misrid fonclaision i he sne of supply in ferms of section T5(2)0) of
:Lkm"Hﬂﬂ:z Hhe Central Gonds anad Seroices Tex Act, 2007 (CGST Act for shorf).

aHi s 1.3 However, if e contract between OEM and component manafacturer was
OFMs e | for supply of components made by wsing the wronldaddies belonging to e |

ciFtHpaeert rmr:ln.rfn::!uren bust Blee aanic Bape beee fﬂp}lﬁﬂi by ite OEM to Hre |
compowent manufacturer on FOC basts, the aweortised cost of such
monldstdies shall be added to the value of the composests. In such cases, the
CEM trill be required to reverse the credit availed on such mouldss dies, as the
wrmie will pot be considered fo be provided Dy OEM fo the cosmpoitest
manufacterer i the course or furtherance of e former's business,”




B Further, Assistant Commissioner (Tech), COGST, Pune | Comm'te wide their letter F.No.
VO M1920/ P-1/ Tech/ Advance Ruling/18-19 dated 07062018 with the approval of Commissioner,
CGST, Pune | Comm'te, informed that “the amortizaten value of tools received free of cost is required to
be added in value of finished goods."

. HEARING

The Preliminary hearing i the matter was held on 27.06.2018, Sh, Sandeep Sachdeva, Advocate
along with Sh. Arpit Chaturvedi, Advecate and Sh. Chaitanya Bhatt, C.A., duly authorized appeared and
macle contentions as per their ARA. Jurisdiclional Officer Sh. A, Jadhav, Suptt. Pune 1 Commuassionerabe
appeared and stated that they have made written submissions.

The final hearing was held on 18.07. 2018, Sh. Sandeep Sachdeva, Advacate along with Sh, Arpit
Chaturved], Advocate and Sh, Sanjay Bhaleran, Manager, Indirect Taxes appearad and made contentions
as per their written subrmissions and application. [t was requested to the applicant to clarify with
documentary evidence s to who developed and manufactured the tools as given in Annexure-| for which
parment is made by M & M as per agreement Mo, MOS/ MM/ F/16- Rev 02 01082015 DEA0™ Feb, 2016,
They were also requested to give detailed agreement dated 260 May, 2015 (LOBA date) for Bolero Sheets
comfort improvement They were also requested to give copies of agreement for manufacture of
eomponents wherein they provide their own tool to the vendor with relevant documentary evidence along
with documentary evidence and value of components supplied in two cases separately. (1) YWherein tool
is supplied by M & M. (2) wherein tool is itself manufactured or and arranged by components
manufacturer, Jurisdictional Officer She ALY, Jodhay, Suptt. Pune | Commissionerate appeared and staked
that they have already made their submissions,

ive India Pyt Ltd. (hereinafter referred to as Applicant) Is registered person under the GST
licant i engaged in the manufacture of automotive seats which are manufactured n its

(hereinafter referred o as customers by using tooels) moulds either provided by them or ewned by them,

1, The Applicant submitted that it undertakes the design, development and the manufacture of such
weats at its own manufacturing facilities. Since the seats and other related products manufactured
by the Applicant are highly customized, the Applicant procures certain tools, moulds, dies,
fixtures, [igs elc. on its own which are required for manufacturing the desired products.

2 Applicant submitted that the teols are manufactured frem thied party manufacturer as per the
requirements of the customer. Thereakter the property in the said ool gets transferred from thied
party manufacturer ta the Applicant and from the Applicant to the customer &s per the agreed
terms. Though the praperty in tool gets transferred to the customer eventually, the possessicn
remaing with the Applicant and it vses the same to manufacture the products as per the
requirement of the customers, [t is used in the production process and simultaneously charges the
cost to the customer Le. M&M.

3 The applicant has submitted the documentary cvidences which represent the transactional facks
a5 under-



are claimed o be s

« The POs of customer in the name of Applicant for tooling
&  The relevant PO raised h:.' the .ﬁ.pp]icaﬂt tor its wendor for manu f.'n:l'urinEr af Tools.
»  popies of agresment which represent the case and transaction,

s The invowces raised by the vendor in the Applicant’s name for tools.

= The invoke ralsed by the Applicant In custoniers name for the sale of the said fools,
U the basis of above, the issue to be decided in present proceeding is whether the goods which

lied free of cost (FOC) would form part of value of taxable supply. It is the case of

applicant that the teols that are provided by the customer on FOC would not be included in the value of

supply.

[t is warth here to mention that several represenfations weme received by CBEC seeking
clarification on issue such as ‘whether moulds and dies owned by Original equipment manufacturer
(CEM) that are sent free of cost (FOC) to a component manufachurer is leviable o @x and whether OEMs
are required to reverse input tax credit in this case?

The issue was examined by CEEC and o clarificetion vide clrcular Ne. 47721 /20 &CAT dated
08/06,/ 2018 has been issued in the matter, The relevant para is reproduced as below:-

5l No.
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Clanfealion

o ™™ ;"-rf.;’a.,_
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Whefier moulds and cfes ownad by
Original Eqdarprmant Manulaciursrs
(OEM) tha! ars sent free of cost
(FOIC) [0 & CovmBanen mamafioinrer
{5 devhanlile bo fas ard ahsathar OEMe
are rwraired 0 reverss fnnid dax
cradt i s ciere *

1.1 Monos sad dies ownsd Dy Me orgnal  sgment
manwfaciurar (JEMY which are provided fo @ compomanf
rmanwaciemr (e fve mol being edafed persons or distingd
DErscrsl ot FOG Dasls et nin podmid VTG F JHEEE g W & Re
congderahion yreshved, Fudhar, ginee the mouids and dies are
presaded o FOC basis by the DEW do the somiponed
macirer o te courss or farderance of hig buainess, thers is
o requirament for reversal of inouwl faxw credt svadiad on sweh
mooids and dies by e OEM,

L2 0t o tier cloeified for wibile cofuloimig e volie of e pppdy
e B 0 COmTOnRER i aner, e valne qf oty and dier
pravicked by e GEM fo the companert moniacnires ow FOC Sasir
shall moi he addea ae the vahie of such apply teconse the caer af
vl dlies wirs el i b2 fecarred By the comipairei! sasdiacirer
o Hhigs, ews ol sl (eciurion @ the value of ppde i dernr af
Jectinr 520 of the. Cembrad Goody ond Servwes Tax Aer, 2007
{OEET Aot for sheordy

1.3 However, if the contract bebween OEM and component
manufaciurer was for supply of componenis made by waing
the mewlde'eies belonging fo the companent manufacturor,
but the zame have been supplied by the OEM fo the
companent manufactures on FOC basis, the amortlsed cost |
of such mouids'dies shall be added o the vafue of the
comporents. 0 such cases, the OEM will be required (o
reversa the crodit availed on swch modlde’ diss, a8 e a8/
will ped be congiderad to be proviged by OEM fo the
componrent manufasturer in the course or furtherence of the
Farmer's buginess, |

It is thus clear from the above darification that goods owned by the OEM that are provided to a
component manufacturer on FOC basis do not constitute supply as there is no consideration. The Board
further clarified that the value of goods provided on FOC basis shall net be added to the value of supply
of components, However, the case is different where the contractual obligation is cast upen the companent
manufacturer to provide moulds /dies but the same have been supplied by OEM on FOC basls and in such
cases, the amortsed cost f such moulds and dies shall be added b the value of supply of component.

Having regard to the clarification issued by the CBEC as mentioned above, and in the facts of the
case we have to ascertain the contractual obligation to provide tools in terms of the contract éxecubed
between the applicant and the customer of the applicant. Once it is established that the obligation to
provide kools on FOU basis is on the custemer then the question of adding the amortised value of tools
suppled by the customer does not arise. However, the situation is reverse where the obligation 1o use
tools is on the applicant but provision for the same is made by the OEM on FOC basis. In view of this, we
now examine the relevant clauses of the agreement made between applicant and Mahindra and Mahindra
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Led. om 10th February, 2006 (which ls made pursuant to agreement dated 26' May 2015 (LOBA Uate) for
Bolero Comfort Improvement agreement to purchase components.) The relevant clauses of the agreement
dated 107 February, 2016 are as under-

1. Provision of Equipmont

hMahmdra and Mahindra Lid hereby agrees to (pay the Tooloost for development and manufacturer of
toolings/ give the vendor its own (Dies, tools, jigs, fixtures, SPMs, etwc.) more particularly described in
Annexure [ attached hereto (herein referred to as the "BEquipment™); for use by the Vendor,
immediately wpon the execution of this Agreement and the Vendor hereby agrees to use the money
for the Equipment for the said wse.”

2 Vendor's Warranties
The Vendar warrants that il the Equipment is returned to Mahindra and Mahindra Ttd.. it shall:

il Retain and maintain the Equipment, at all times, In its possession and control at its plant
idisclosed and approved sub supplicrs location) and not remove the sane therefrom
without prior written permission of Mahindra amd Mabindra Lid,

it) Faint the Equipment with blue colour on all the edges of the fop and bottom plates, for
clear identification. The die number and supplier —— [Equipment manufacturer name)
will be indicated in white/ vellow colour on the top plate from face,

fid} Affix a nameplate or other mark on the Equipment identifving the sole and exclusive
ownership of Mahindra and Mahindra Led, And naot allow or permit the same fo be
removed or defaced;

i} Hold the Equipment as the agent of Mahindra and Mahindra Ltd,  And not claim any
right, title or Interest in the Equipment to the detriment or prejudice of Mahindra and
Blahimdra Licl.;

v) Use the equipment exclusively for the manutacturer of the Products for Mahindra and
Mahindra Ltd.

Inform Aahindra and Mahindra Ltd in writing if any major repairs involving high
technology and replacement of parts or addition of new part is required for the
Equipment. prior to affectng the change. Any change will be made only on receipt of
writtern comfirmation from Mahindra and Mahindea Lid, signed by duly authorized
person. The costs incurred on making these changes or repairs will be treated separately
on A case-to case basis;

ce

In the event of any damage o the premises where the Equipment is located or fo the
Equipment itself, the Vendor shall promptly give written notice thereof to Mahindra and
Mahindra Ltd., take all steps to pratect the Equipment, and comply with all instruction of
Bahindra and Mahindra Lid. in connecton therewith and take all steps, action and
procecdings a5 may be necessary and if so required by Mahindra and Mahindra Lid (in
short Bléeh). toreceive any money payvable in respect thereof under any insurance policies
for the same for and on behall of and in trust for Mé&b. The Vendor shall pay to Mah
immediately any shortfall to make good the total gquantam of damage to the Equipment
bess the amounts received by MEM from i insurance protection from the Eguipment,
without claiming any part thereof on any account whatsoever and generally give effectual
receipt and discharge and act for amd on behalf of ME&M for the benefit and in trust for
hideh may direct, from tmse o time,

) Notwithstanding anything contained in sub-section (a) hereinabove, MéM may, at its sole
option, decide to apply the claim amount recelved from the insurance company in making
the damage, However, in the event of irmeparable Lloss of damage to the Equipment,
M shall be entitled o terminate this Agreement, repossess the Equipment in any state
as It may be, to retain the claim amount for such Equipment, and recesve tise shortfall on
demand from the Vendor 1o make good the total gquantum of damage to the Equipment

less the amounts recoived by M&M from its insurance protection for the Equipment.




4. MNon- Encumbrance

2} The Vendor shall ot transfer or otherwise dispose of or purport to transfer or dispose of the
Equipmerst or its rights or obligations or interast hereunder, by way of mortgage, charge, lien,
sub-lense, sale, hypothecation, pledge, licends or otherwise in any manner encumber or part
with the possesson on the Equipment ar on any part tharsaf,

b} The Vendor shall in any event ensure by giving such notice to any third party about the
ownership of Equipment belonging to M&M as may be neoessary, that any such  sale,
mortgage, charge, demise, or other disposition as the case may be s subject to the rights of
hiddd, as the sole amnd exclusive owner of the Equipment, o repossess the Equipment at any
time (whether or not the same or any part thereof shall have become affixed to the said land
or building) and for that purpose, to enter upon such land or building and reclaim and
repossess the equipment lying there at.

5. Taxes and Statements

It is agreed between the parties that the transaction covered by this Agreement is not a
sale liable to tax under the existing sales tax laws. [, however, by reason of any amendment of
Central or State law or any inlerpretation of the transaction by the sales tax authorities, this
transacton or any Input or material or the Equipment used or supplied in execution of or in
connection with this Agreement is held to be lable to tax, the Vendor shall pay such tax
immediately upon the same becoming payable and further indemnify and keep MéM indemmnified
in rommecHon with all liabilities there against.

6. Consequences of Exploy/Termination

a) Upon expiry or termination of this Agreement the Vendor shall forthwith return to M
Equipment in good working order and condition. {Normal wear and tear expected), at such
time and at such place a4 may be directed by MéM in writing, In case the Vendor fails to so
refurn the Equipment to Mé&M, MiM shall without any notice, be entitled to remove &
repossosy the Equipment and for that purpose, enter upon nay land, building or premises
where the equipment is located or 1s reasonably believed by MéM to be so located, and detach
and dismantle the same. MéM shall not be liable for any damage which may be caused by
any such detachment or removal of the Equipment and the Verdor be caused by any such
detachment or removel of the Equipment and the Verdor agrees not to object or create any
acle or pesistance for the said purpose,

Vendor shall pay fo Mé&M the cost and expense incurred by Méchd towards repossassing
¢ Equipment and enforcing the remedies hereunder and also towards repairs of the

tionship between the parties

Mothing in this Agreement Is to be construed to make either party a partner, as agent or
begral representative of the other party for any purpese. MNeither party has any right or authority
10 accept any seTvice of process or to recelve any notices on behalf of the other party or to enler
into any commitments ,undertaking, or agreements purporting to obligate such other party in any
way, or o amend, modify or vary any existing agreements ko which such other party may be a
party.

From the scrutiny of the terms of the agreamant we clearly see that the customer is liable
ko pay applicant the tool cost for development and manufacture of tooling. Accordingly applicant
undertakes the design, development of tools, Applicant has categorically submitted that in most
of the cases applicant gets the tool developed from the third party by involving 11s engineer. O
receipt of the product from the third party same is sold to the OEM which is &M in the present
cas,

Further from the perusal of purchase order raised by Mahindra and Mahindra and alse
another customer M /s, General Motors on the applicant and the corresponding inviices it s seen
that the toaks so procured by the applicant are supplied to customer ke M&M and GM for which
tax invaoices are raised in respect of said supply of tools aleng with levy of applicable GST.

In view of the details as above, it i cleady indicated that the tools procured by the
applicant from third party vendor, are ultimately supplied to customer for which tax invoice i
radsed and applicable GST has heen charged.  Thus the absolute cwnership of the ools get

- |



transferred bo the OEM. However the physical possession of the tool remalns with the applicant
during the manufacturing process or till the time they are removed by the customer from the
premises of the applicant. The tools which are supplied to M&M and GM by the applicant in this
case are on payment of GST and are further supplied by the customer to the applicant for use in

the process of the manufacture clearly indicate that the supply of tool is of goods owned by M&M
and GM to appellant which is on FOC basis, And thus the transaction is not covered by the scope

of section 132} which reads as undey -
15, WValue of taxable sapply,
1) mmsmeme
i(Z) The value of supply shall includes--
{a) =
{b} any amount that the supplier is liable te pay in relation to such supply but which has been
incurred by the recipient of the supply and not included in the price actually paid or
payable for the goods or services or both;
iy —
{d} s
(g) seeem
In view of above discussion we are of the opinicn that the case of applicant is covered by para 1.1 and
1.2 of the circular referred above and not by para 1.3.

s, In view of the deliberations as held hereinabove, we pass an order as follows:

ORDER
(Under section 98 of the Central Goods and Services Tax Act, 2007 and the Maharashira Goods and
Serwices Tax Act, 2007)

NO.GST-ARA-192018-1%B- 50 Mumbai, di. 2 J oF /’ Z 018

For revesons s disenssed dn the body of te order, the questions are onsmered fhas -

Question 1. Whether amortized value of the tool received on FOC basis from the costomer is
required to be included in the value of finished goods manufactured and supplied by the applicant to
thae cusbomer?

) S
B. V. BORHADE PAMNEA] KUMAR
{MEMBER) (MEMBER)
1. The applicant EERT'FIED THUE GU’F'I'
2 The comcerned Central / State officer
3, The Commissioner of State Tax, Maharachira State, Mumbai E?\d\_:..f
1. The Chisf Commissioner of Central Tax M SER

ot cedshineer.of e Rt Rl e e ADVARCE RULING AUTHORITY

MAHARASHTRA STATE, MUMBA
Mote - An Appeal against this advance ruling order shall be made before The Maharashtra Appellate
Authority for Advance Reling for Goods and Services Tax, 15% floor, Air India building, Nariman Foint,
Mumbai - 400021,
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