MAHARASHTRA AUTHORITY FOR ADVANCE RULING
{Constitubed under section 96 of the Maharashtra Ceods and Services Tax Ael, 2017)

BEFORE THE BENCH OF

{1) Shri B. V. Borhade, |oint Commissioner of State Tax { Member)
{2) Shri Pankaj Kumar, Joint Commissioner of Central Tax { Member )

[GETIN Number, if any 7 User-id | 27AACCMI226B174
Legal Name of Applicant Merck Life Seience Private Limited
Registered Address/ Address provided | Godrej One, Sth Floor, Pirojshah Magar, Eastern Express
while clbtaining wser id Highway, Vikhroli (East). Mumbai - 400079,
Details of application GST-ARA, Application No. 62 Dated 02082018
Concerned officer Asstt, Comme,. D=V, OG5T, Navi  Mumbai
| Commissionerate,
Nature of activity(s) iproposed / present]
in respect of which advance ruling sought
A Category Service Provision
"B | Description (in brief) The Merck Life Science Private Limited (heremnaiter

referred o as 'the Applicant’) has entered into business
transfer agreement dated 21 June 2018 with Merck
| Limited {seller] wherein the seller has agreed to sell,
transfer, convey, assign and deliver to the applicant or to
any affiliates as directed by applicant for the BPL business
which would be transferred as a slump sale on going
concern basis.
s on which advance ruling required | (i) determination of Hme and value of supply of goods
or services or beth
{v] Determination of the liability to pay tax on any goods
or services or both
{vii) whether any particular thing dona by the applicant
with. respect o any goods and/or services or both
amounts to of results in a supply of goods andfor
services or both, within the meaning of that term

| Cuestion(s) on which advance ruling is
required

PR DINGS

{Under section %8 of the Central Goods and Services Tax Act, 20017 and the Maharashtra Coods snd
Services Tax A, 2017)

The present application has been filed under section 97 of the Central Goods and Services Tax Act,
2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred to as " the CCST Act and
BMOST Act’] by Merck Life Science Private Limited. the applicant, sevking an advance ruling in respect
of the following questions,
i, Whether applicmt’s direction to the seller (directed in agraement diled 2T June 207183 for direct transfer of BE
Brsiiess to MSPL and T buasiveess o MPMPL, respectively woald gualifiy as o 'supply betoeen the applivant' eed
‘MEPLAIPMPL'?

i, If the mesiver to the abooe question i 'affirmative’ ten as e parties are releted, even i ahsewce of the actual
comsiderution does the applicant huve to attribute o notional consideration ma charge GST in line nith schedule 1 of
GET Act fohe crowplian?



u, I tine aeser B both the questions ave "affirnative’ thea as the recipienls (MSPLAPMPL) e clhigible to moml
faril tepaad bax credal Hhen the mofional consideration (peroeutage of Hee Fusiness bl vvbue) woudd be only ocndenrc
ursel el e proodoe valiee be considored s open mmked velie?

AL the outsel, we would like to make it clear that the provisions of both the ©GST Act and the
MGST Act are the same except for certain provisions. Therefore, unless a mention is specifically made to
such dissimilar provisions, a reference to the CGST Act would also mean a reference bo the same provision
under the MGST Act. Further to the earller, henceforth for the purposes of this Advance Ruling, a reference
b such a similar provision under the CGST Act / MGST Act would be mentioned as being under the “GST
Act”,
o2 EACTS AND CONTENTION - AS PER THE APFLICANT

The submissions, as mprﬂduu:d warbatim, oould be secn thus
A, STATEMENT OF FACTS HAVING A REARING ON THE QUESTIONS RAISED

1. The Merck Life Sciwney Private Limbbed (hereinaftur referresd bo as 'the Applicont’] hes entered inlo business
transfer agreament dated 21 June 3018 with Merck Limited {seller} whereln the soller kas n.gﬁad o selbl, tranaker,
cotwsay, assign and deliver b the appEeant or b any affiliakes as directed by applicant for the BFL basiness which
wonld ke transferred as a slump sale an poing comcern basis BPL usiness means BP business, LS Business ansl P4
business as godng concern as oaliined inDefinitions and Interpretabions’. Reter Exhibit 1 for details of agreements,
Pursuant o the above, another agreement executed between the seller and Merck Specialties Private Limited
(heselnafter referred o as the MSPLY Merck Performance Mateglals Private Limied (henetrafter referred w ad“the
MPRIPL) For direct transfer of the BF and FM Businesses where mthe appﬁl::u:lt bias mﬂl:a' directed to seller for transber,
The applicant vidi above agrecments s dine ted the seller wo fransfer the BP basiness o MSPL and PR business 1o
MPRPL 2 going concern ona stump smle basis. Accordingly, only LS Business will be sold to applicant. Refer Exhdbin
1 b dlokadls aF agromment
terms of above agresmaent, the Seller wroalid be recaiving lump sum conssderation for sach slump sale of BP business,
rrvess and LS business independently from the MSPL, MPMPL and the applicant respectively which is exenipd
S widde serial no 2 of Notification Mo 123017 - central tax dated 28th Jume 2018 as amended from dme bo Hme,
#intimation regarding slamp sale as going concerns wene filed before the regulatory authority sach as
Froleck Exchange of India Lanibed vide leter dated 21 June 2018, Beker copy ol the said [ntmation in Exhb 2,
e L, woe would B oomake 8 clear that the proveisions of both CGSET Act and MOST Act are same except
ienvlzions. Therefore, urdess a mention is specifically made to =uch dissimilar provistons a reference b tha
Iel aaliy movisiny @ mf-t-n"ﬂ 1s |I|.¢ mmn ]_srm'lsl.tm iepudies i HC":“T Aﬂ FuH]ﬁrl-n s carlior, henicednirth

H.f:r as an activity nor as a 'supply of service” between the applicant anc the thind party (MSPLTPMPL):
In the present case, (he ;l;'l.:'}1li|:\|-'"|t and the sellor entered business ransicy agreerment I transfer of BPL business as
golng concern on slump sale basis wherein the applicant kas only directed to transfer BFL business or park thereef o
it affiliakes,
fr this repard, it is relevant o refer extract of busioess ranster agreemenit between the applicant and selber which is
reproduced (refer page 4) below For case of rofenmoe:
" Sulifect fo e ferins amd conditions set forth Ferein, e Seller heeply agrees bo seil, transfer, conrpey, assign and
delimer fas dhe case may B (e the purchaser for oo affiliate of the purchasers, as disecied by the perchager) frerehy
Agrees o purchase, take assigmment aad deliver of @l of tee sellers right, oiligarions, Litle ard fnteresd, Halilitivs,
claims and destasiels colietsocver at loee awl (o eqieify, in oand to tae BPL business on dhe dosing dabe on a slonp seile
breasas i gotig e, "
Cmipenasal of abee, it 15 evident that the parchaser (Le. in the present case applicant) can direct bo the seller for transfer
of BPL business {i.e, BP business, PM business and LS business) as going, concern on slamp sabe basis to its affiliates
As per Schedule 12 - Definition and [nberpretation of business iransfer agreement, the term Affiliates means in relation
b any party, any subsidiary or any parent company al tlut party and any sabaidiary of amy siech parend comipanies, ik
el cise fron Ime 1o P
MEML and MPBMPL are [ellow subsidiary {aflifiates) of MLSPL, all three entities are subsidiaies of the Company's
ultE e I_'H:lh;l.'inﬁ ConE ., KMerck KCaA, Darmstadt, Germany. Hence, in the present case, the applicant, MEFL ard
MPAAPL qualifies az affiliates
Further, the applicant vide agreement for ransfer of BP and Pi businesses has directed the seller to transfer, commey,
assign, and deliver (as the case may be) BP business bo MSPL and P business 1o MPMPL as golng concernon a shimg
sale basis. However, it is pertinent to node that the direction is given by the applicant ta the seller and theee is po
sctivity between the applicant and its affiliates Le. MSPL and MPMPL, [0 this regard, it is relevant io refer definition
af 'supplj" as pur socteom 7 of GST Act which is rq.'lmﬂuut'd elow for refenewe
Tt 01 For five PP |[1"H.||'p- Al |'|||Ir|.'.'|.||'.lrd|'.:lh.ll'l "illr.l|lhl_lll" it s -
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() el foraes of supply of gocdy or services or both such as sale, frengfer, barter, exchienge, Hoerce, reonlal, [ease oF disposal meade or
agrzsd o b inade for @ consdenTion by o perssn O i course o frbkerao of bisimess;

£B) Frmpord of servions fur & corsiderndion wfeether or o o e cowrse or fartlenmace of sisesy, {of The aclfvilfes speciffed
Schadide [, andide o agreed bo br e woetheoard o mresidermiton; aad. "

Ag porsacton T af GST Aot the derm 'supply’ cledes supply of goods or services or bransder etc. made or agresd
ki e made for a considemtion by a persan in the courss or lrihersance of basiness, Howewver, in the present case, &s
disowssed supra, there is no ackivity which constitute goods or service o qualify as 'supply between the applicant and
MSPL/ MPMPL.

[n the present case, the board of directors of MSPLSMPMPL have independently evaluated the opportunily and
walued the usinesses. Basis thedr independent evaluations the aceptance has been E|'I|'E:I1 ks the selles. The direciion
provided by the applicant has not resulted In aoy econonibe benelies or redisction in the consideration for the rebaed
parties (MSFL/ MPMIPL). This further strengthen the above dand,

7. Inabsence of the element of supply” between the applicant’ and ‘MSFLMPMEL', the evaluation of applicability
of schiedule | does not arise,

Further, as per abewve agreements there i no consideration paid by MSPLMPMPL to the applicant for transfer of

bgsiness as godng concerns, Hence, in the instant case, i is rebevant to analyses provision of schedube 1 of GST Act

I lerms of section PRk of the GST Act, acliviibes q:!ul:l.ﬁ.:d b Sclusclsbe § o b reated as supp]_'.' which are miade ar

agreed to be made withoat a consider tion as estracted bolow for reference;

"_SCHEDULE

[See section T ACTTVITTES T} BE TREATED AS SUPPLY EVEN IF MADE WITHOUT CONSIDERATION

1. Persirnend J:ran.;l,l"rr::lr .d'i;pn-.sa! af husieess assels ehere J-l.llp.n!r tax credid Aas beew aratled or such assels.

2, Buprply of goads or services or both ebroeen related persons or belroeen distined pereons as specified in section 15,

e ke 4 Bie comrse or furtientnce of besibess "

[ the iregant soenanio, the ageplicant and MSFLMPMPL are selatsd parties in tenns of explaration i soclion 15 of

GST Ack, Fléowe, any sapply of peods or services betwoeen the applicant arad MSPL/MPMPL even withioul

ronskderation can be consldiared H'F..IPP|]-" unber GET Act. Howewer, as dizcussed in foregoing para, there wera no

activity betweens the appleant’ amd MSPLSMWMPRPL' and there is nobuginess conslderation between the applicant” and

=RISPL MPMPL,

U Hur'rm,, an independent direction by applicant to seller o ransferring a business 1o a relabed party would not qualify

p]_l,' befwoen the n.]:-plmnl: and’ If'.-'IEI.""]_\I.|I MPMPL under CST Act:

:% hnﬁe _|i|._|J! tmpul tax eredit ks available bo MEPL/MPMEL the notional consideration should be considered ko be

o asket value,
Withaut preudice 1o abowve, even for argument sahe it is presamoed that the above ransaction gualifics as supply
betiveen the applicant and MSPLMPMPL, hoth heing related parties, the nobional congideration (percentage of
business anster valoe) would be an academic discussion amd ihe ireest reated as open market valwe as per Babe 2§
of G5T Rule
""F:'n.l_'_l.ru:b:t.nm!lns ahove, i the presend case, [ supply’ exists between the applicant amif MSPL MPMPL than vadue of
 beang related parties may be determined wnder Rule 28 of GST Rules,
e present case, MSPLand MPMPL are affiliates (fellow subsidiary ) of applicant, all three entifies being subsidearies
of the Company's ultimate halding company, Merck KGas, Darmstadt, Germany hemce, thy ane reloted parties

Hence, in alsence of any constderation between the applicant and MSPL or MPMPL, value for bevy of GST may be
computed under Rule 28 of GST Rules The extract of said provision produced below for reference;

* Walae of supply of goods or servéces o bolle belivvent cisling? or refled porsenms, elfee thor gl ar agead, T ealie of the
au‘pp'yq,l"gpm'. dar mrmer i o Bedly defneen destinef peraans av spr:lf,’ind'ire sicheechion (41 and {31 of section 15 or where dire sunrr!r.r
amid recTpien ave refidedd, ather than toiere the arppy = el raugh an agend, shaf -

fir} Be tar open kel salree of saech saeperlye (0 17 fhe ot kel ol = ol aomilable, be the palee of sopplyaf goods or senmes
otk Kired ot kit (el F the ealiee 8 mod dedermimatle ander diese dab or (B, b the palue ay delermined by it opplication
of ruly 30 or rule 31, i that arder:

Procidid el mhee e goads are tefened for ferther sypply as s By B eicipient, B talue shiall, of te aptior af the s,
b vl o setankend 0 rinsly perent of the price deged for the sepply of geods of like Bind mnd gualily by e eoipient o
kit custoaner nek befng g nnleddd pereon:

Provided fierther that alere tee recipient i eligifle for (ol fnpat tex credil, the palue declared in the oropice shall be
deemed to e the open puerket vicbiee of e gomds or sermioes”

In berms of section 16 of C5T Act every registersd porson entiffed 1o take credit of input tax charged on sy supply of
goods or services or beth io him which are used or intended to be used in the furtherancs of his business,

On perusal of above provision, it is evident that in e present case alas MSPL and MPMPL are registensd person
under GST Act im the stabe of Malarashirs, Further, the transaction woubd be used or bs Intended 1o be used in the
comrse or furthemance of laisiness |.'|:|l MSPL and MPRMTPL. Hence, both 35PL and MPMEL are ﬂigﬂ?ji‘ b clakm irput
tax crecdit om CET charged by the applicand. Theselane, i view of abova, the applicant may adopt to valee the propessd
fransaction as per the seoond provisn i Bale 28 of CGST Rules. As per said provise, the valte of the iransaction may

e adopiod as percent e of bisiness ransler agreemaent,



0. APPLICANTS UNDERSTANDIMNG
As disgussed in above para,
= ghere were no activity between the 'applicant’ anad MSPLAMPMPLY,
= ihe 'wpplicant’ haz direched 1o the 'seller’ for trander of business vide agreement for transies of BP
and Phi businees but there is no :-rl.i.l.-ll!:.-' nd f.upp-'l}l ol Hﬁnﬂ.: ar aorvices aidertalan Boetweesn the
applicant’ and 'BASPLS MPMPLY
#  Consideration would be recelved by the selier directly foom MSFL/ MIMWPL. There will nog be any
I:ﬂ:lc:ul'cun:i.d.urtlimﬂ hetween the np]:!]i-:a.nt'rnp:i.‘u‘nd from "MSPL S MPRIPL.
Hence, applicant’s direction 1o seller for slump sale of BP busiress and FM business as podng conceen 0 188 relabed
party e MSPL and MPMPL respectively withoat sy congideration doed not qualify as Supply’ and is not subject o
GST
Independent of above even if it is treated as ‘supply’ then the value of the consideration wou ld be academic and the
irvaice valuig wionld be consddaned ad the open sarkel valus for all GST parposes. Henee, cven if o percentage of ale
is comsidened to be the value the same should beaccepable,
We shall be ghad 1o furndsh such addidonal information and redevant documents as the Authorty may requine e
Pﬂﬁﬂ'ﬂs its decision where the applil:-a.tﬁ:n 1% admited.

A, In wiew of Use above factual and legal position, it is most humbly praved Ut tis Hoo'ble Authorily may
clarify thas
i Whether applicant's direction ke the seller [directed in agreement doted 21 fune 2018} for direct transfer of BP
business to MSPL and PM bugincss to MPMPL, respoctively would qualify as a ‘supply! between the applicant’ and
WSPLS MFMPL?
ii Ii the answer 1o the above question i 'affirmative’ then as the parges are related, even inabsenoe of the actual
consideralion does the applicant have b attribube o notienal constderation and dharge GST in line with schedule 1 of
GST Act ta be compliani?
ilk Il tha answer b both the quastions are ‘affirmabve’ then as the rociplents (MSPLPMPL) are eligibda to
evatl full input fax credit then the nobonal consderation (peroatage of e basiness transfer value) would be only
L emcademic and weill the inweice saliae e comaidered an e maarket value?
Additional submissions by applicant,
k Liko Seloncg Prvate Limited "Company” ar *we” or "Applicant’), are registerad under the Geods and Servioe
17, vidle thi registration no. 27 AACCMIZERT 24,
referenoe ba final hﬂring midice for advance I."|.IJi.I'IH vl a.FpI:il:atir.ln no. 62 dated (12rd A.u,E;urI; M1E In thes
wiah 1o sulimig the following additional grounds o provide the justification regarding, the questions for
ivanco I'I.I|II'IE i:-muE}H.
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nl case, it is impoctant be nobe deat the inidal business lansfer agreement bobwoen the sellor and the
i ewecihad on 21 Jume 2014 which authorizes the applicant or amy of its aRFiliate 10 bay the BIFL buginess
ing date, On the very same date, another agressnent was execubed simulianeously between the seller, the
amt, MEPL and MPMPL for selling the respective business on a shump sale bass,

is clearty highlights that the applicant and ks affiliates, & directed / ientified by the applicant, bad the right to buy
aiil the respective BPL business andor the inifial agreement which was respectively identified ard sold business wise
in ghe secord apreemant.

Hemce, 11 is evident from abosee facts that the intention was always fo undertake the slump salke of BPL business b the
applicant, MEPL and MPMPL independently. In the present case, a bwo- slop approach was fllowed with regards b
thi dovimeniation, It b also miportant o note that the entive transsction & between the groug companies. Had there
heen single agreement eoscubed belwesn all parties then this questdon womld mot have raised before your poodseld,
Herce the substance of the transaction had to be looked af over the [orm.

Further, regulatory filling have also been made scoordingly with the respective rgulators. Hence, the question of the
gpplicant parting with any righis in the second agreement does nol arise at all

BT ify nnder Schedule 11 as 2 service
Without prejudice b submmissions made herein above, it may be statsd that the activity of the applicant does not Gkl
umader Schedule I Pard 5 {2 which s actbelty of agreeing to the obligation to refrain from an act, or to bolerate an act
or a situaiion, or to do an act.

Activity of agreelng to the obligatian 1o refrain from an ect - This act is an act of abstinence for which consideration
is received by the service provider (Ehe person who abstained (rom dolng am act) and soonomic benefit acerues to the
recipient of service, For example, the Service Tax Guidelings dated June 2012 issoed by the Central Board of Excize &
Cusgtoms vide para £.7.1 have claritied thal whena person refrains from compietion and received an ank- compete fe,
then such abstinenon 15 treated as deomed service as per Schedule-11, The case of the applicant does not fik inda it

Activity of agreeing to the obligation to ielerate an act or a sliuatien, or o do an acl - As per dicionary meaning,
“olermbs” mvcans "an:h:pl or endure {somsone or m&:in,g angplessant o dialiked} with forbearance’. In our case,
neither the applicant nor is affilisos ars folersting any acton behalf of sach ofher, The entire transaction is happening
batween toe seller and spplicant independently withort any aspect of tolesating an act of situation. An obigation o
tolerate an act ora stuation or to dean act Tows from the contractual agreements between the parties. Foe exampbe if
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A has taken a loan from the Bank and B has stood guarantor For the said loan. In case of defaull in repaying the loan
by A i the bank, B would be under obligation 1o do an act of repayving the Bank. Hence, it is evidend that such
obligation flows expressly from the contractsal terms and agreements. Such agreements stipulates the obligacan in
thi cosarse or furtherance of business, In the instnot case, suchoa sluation b absent.

Further, the Applicant docs not have an inherent right that he is relinguishing. Such fight to direct salo to lis affiliates
emorges out of the delegation of the aaid authorty by the affiliates. Ttis the right that he hasacquired from the affiliates,
which hi i relinguishing, In case of faclitation service, an existing right is relirguished in favor of the affiliates. Here,
there is no such existing cipht with the applicans, Tt is merely an apreement for administrative convenience of all the
parties involved. All the parties are involved from the very beginning and have consereys ad idem. Hence, oo
soonomic benedits acerues 1o the Applicant in whatsoever form. Thus, ro service provided by the applicant i the
conirsn o furherance of besiness.

C. Slump salg is pot in course or futherance of business

Higborically thare were disputes as to whether the slump salo s goods or not. 1t was consistently held that the shimp
sale i maost goscdls bessasss [k fs not done inooarsa of the basinesa. In the case of M. Parndise Food Courd, vs The Stile
of Telwngana, on 18 April, 2007 {20 7-V1L-238-AF), the Hon'ble High Court of Andhra Pradesh held that slump sale
iff mat pocds and canmot be sold in the coorse of irede or business. Relevant extract is cited below for your reference;

= A tov Inve - podrted oal carller, safe of Pusiness a5 a swhole ds wob orede Toveble sen o nneder the drerging protiséon. 118
pirdyy tive sirle of goods i 5 chargeable inder Sectioe 7). The defni tion of the expression sale et apply foa coe only if e
safie takes place in e course of rode or barsdnarys, ws per section 20280 A bnesiness in endtoodn, el e dold 1y the coerse af drede
o byamimeses, ay Heaere nnll be wo luesiness doft thereefler, fo ol deitl, "

Further, in the recent advanos feling in Karmataka of M Bajashr Foods Prroate Lingited, (B E=-VTL-37-AAR), hag
clearly statind that salo of business as a going conoem (s net supply in the coumse or furtherance of business,

I, Activity of directing the seller to sell to the affilistes is not g service covered by Schedule-l

As por Schedule- Tof COST Act, 2M7 transaction o be trested as supply even when made withaut consaderstion,
incluckes supply of goods or serovces or both beteeen relefed persons or befvesi distincl persons g8 specified 0 sechion 23, when
made in the conrse oF firfherance of business:

In the present case, the facilitation activity of directing the seller to sell to the alfilistes ase nat in course of or for
furtherance of business of the npp“l:'.il"l.

SecHon 2(1 7 of CGST Act defines -

B — iness” includes—- (0} any trade, commerce, manufachure, profession, vocation, adventure, wager or any ather
£ i ""'_i"ﬂ-il:p&.l’ iwity, whether ar not it is for a pecuniary benefit;
W The, Picimjary benefit is nothing but the sconomic benefit accried 1o the service provider Immediately in exchange

f service provided, directly or indirectly and is co-relatable with the service provided. There has fo be
=
*

o

1
o i
T::: Tudirect e tween thie service provided ard the economic benetlt screed whether direct or inalirect.
o This yi% Tt eronemic benefit is acered in future and the =aid benefitis ot co-relatable with the servios pronided,
f; tvers thid saldeconomic benefit is nol covered by the pecuniary bensdit mentioned in the defindtion, In such a case, it

.V would be'freted as provision of service without any pecuniary benefiz.
i;,,'" T Hence jf i economic benefit accrues in future and is not co-rebatable with the service provided, then itis ko be treated
3 by _as-fipgEahiary berefit acorued to the service provider as per the definition of the ‘business’. Pecundary benefit is
Ew; A1e, direct or indirect and co-relatable. Bul the economic benehit i a wider ferm and it includes the pecuniary
o t a5 mentioned in the definition of business and also the future benofits, indirect and not co-relatable. For
example if the holding company provides service to the subsidiary company wilheut corséderation, then it tulfills the
condition that the activity is not for any pecundary benefits and henee fulfills the definition of ‘Basbiiss’ as per GST
Liw and herce said service in In course or furtherance af buslneso
However, sirictly speaking. the sald service helps the subsidiary company to grow it business which results inko
increasad outibow of dividend income to the Holding company, Hence the economic benefits accrues to the service
prvider i the long run but it is in distant future and also the said economic benefit is noteo-relatable with the service
provided by the holding company.
Tny wiew of the ahowe, i an economic benafit sccrues in hatere and is net co-relatabde with the service provided, then it
wiou i e braated as provision of service without any consideration. Such service if provisied to a related persen would
quatify as supply of srvice withuut conskderation in course or furtherance of business as per Sch.- I @i the CGST Act.
in order o gualify sny service as in course of business, the said service should be previded with the intention of
detiving sconomis benefits, Tf the benafits are not immediate and direct and also not co-relatable, ten apparently it
lnake like without sorsideration as per Schedube- | There iz no other situation when the service is provided without
consideration in course of business, 1l the service is provided in covrse of business, then economic benefits must
accrue, 0 it accrues immediatly, directly or indirectly, then the same Is treated as provision of sefvice against
consideration, [F the economae benefil is not immediate, direct and not co-relatable, then the said sorvice s reated as
provided withoul consideration in course of business,
There canmiol be o situation when the service is provided absclutely FREE and still considensd as provided in coumse
of bustness. 1F that view ks taken, then the implication of i conree of busined dioes nest makie amy sense. Thes there wouald
be ne difforencs bobween baginess and charity. Any service without economic benefil in whatsoever form, cannot
qualify as in conrse of business




i the service provided free is considered as in course of business, thn the detinition of basiness i distoried. Thene
cannod be an acbvity in course of business which does not have the economic penelit implications, direcily or indirecily
at immediate or in futwne or co-relatable or un-so-relatable,
In the present cuse, relinguishing e right to buy the busingss division of the Merck in fovour of the affiliate grome
relutalls oF wr-co-relotable, Department camnat grove that there is ey econcuric benefil, whalsoener, attached to
surch relingirishing of the rights, Hetoe such activity of relinguishing tie right is st in caurse of bisingss, According,
said activity dogs not quelify as an gctipity mentioned in Schedule-1
[f the intention of law was o mclude activities motin course or furtherance of business, then there would have been
o mertion of “in course or Furtherance af business™ in the definition of supply under section 7 of OGST Act. There
is no legal constraction o declare sSamp zaly as supply of service by inferences or implications. or indirect
Interpretation. That ks not the okt and purpose of the construct of Schadulo-fl. The setthed mule of legal construction
i= b presume the legislabine bo have mesnt whal they have actually expressed, The intent of the parliament must be
deduced trom B Tanguage used. 1118 a seithed principle of law, that question af law has bo be undersiood in the contexl
in which 11 U5 Framed and nod ool of comdist,
Further, we anderstand that it is a settied position of law that if thers s any ambiguity in the Inlerpretabion of Tawr [oF
the purpnse of imposition of any levy, the benefit ol doubt should go in favor of the assesse In the case of
Coumissioner of Customs (Import), Mumisi v, Dilip Kumor ad Compary & Ore, 2007 (2.0) (T5-336-5C-20018-
CUSTE, the corsliiatienal bench of Supremes Courd analysod Lssue in detail and hold that bty or doubiful fiscel
shinlite must reorioe a oorsfrackon ir e Jmror -:'!,r I geseszee. Thug in the preseot case also, in absence in clarity o
taxabillty, GET Act should be interprotad in favour of the applicant and it shoukd not be taxable service.
Relying upen tho decision of the Honble Supreme Crarrd, in the caso of Manre Yeast Indie Pae. Lid v State af LLP.
2008 (235} EL.T. 321 15.C.), the Learmed Counsel subimiited that, when 8 commodity has been accepled 10 be of &
particular nature by the Assessing Officer for a lomg time, it should romain to be classi fied as such without any chanpe,
arsd the commen parlance test, ar nser kst cannok be said fo be decisive In stech a st tion, and the prus would be on
the Department to show, s to why, a different interpret tion should be resoried b0, when thens @ no change in the
statutory provison, and if two views are possible, then, one, which js faveralle to the assesass has tn be adopted
Also, the applicant and ita affiliates (Le. MSPL and MPMPL] are relatod person as per explanation bo section 13 {3) of
G5T Act, relevant extract of which is reproduced as unili;

1) pevsans sali b decimed fo be “refated prrsom™ ((—

)

g .:m'j Em'ln of thera are directly or inairectly cmitFolled by o third persoue._.”
wHCE RLI peiitded tht gifts nol excreding fifty Moustind rigess in vl it fironciind year by an employer fo en enployee shitl ael be
: upply of gomls or seredces or Dot
.y A
T3 Weu i that Schodube-of COST Act stipukates that the supply should be in course or furtherance of business
I tha ¥ acenario, an fnstrection (right o direct) (o the selber to sale the bastness o its affiliates is nat an actiky

| i cumi s uriherance of business of the Apgplicant.
{ Such ik in na way affect or is rolated to the business of the applicant. 11 is akso not for the purpase of the
e ontifustign or performance of the basiness of the applicant. In course af business is like running the business and
\\ furthe o of husiness is like doing something for the growth of the business, Running the business and growing
1 o are inpegrally connected and an entanghed phenomaonal. Tt i not commercially or technically possibie w
= t slumnp sabe is not in course of business but for fartherane of husiness, It ks similar to saying that it is not for
rurming the business but for growing the buskes. 1 the business itelf does not exist it cannot be stated that it is in
cowrse of business ar for furtherance of businass.
The Covernment of India vide sxemption Notification No. 1/2017- Central Tax (Kate) dated 250 June. 2007 has
enprmped “Sermives by way of transfer of going congeen, 25 @ wihale or fndependent parl Herafl”
The above notification fails ks have any nelevanos on taxability of dump sale becawse if thare is no levy on shump sale,
then it cannot be reated as bl service, 1t is evidant in law [rom a harmenious reading and intespretation of law
and the contest in which the Goods and Service Taw baw i3 framed as apparent from Haa object and purpose of the
begislation, that slump sale ls reither goods nor services. I view of the above it may be stabed that if the levy 1s ot
there, the question of exemplion docs nod apriy.
It ia a cordinal principhe of Law that il has to be inserpretod as a whole and an effort has to be made s that there is no
contrdiction in the different provisions of the law. The law has to be inferpreted harmoniously s that there I5 a
cohesive meaning emanates fromn soch interpretation arwl alen sarves the object and purpose of law without any
contradiction o¢ ambiguity. [nthe light of the above, it may be submilted thal the purport of the exempicn notification
has o be read as bo mean that it exempts services in connection with slumgp sabe and NOT the activity of dump sale
per se. This line of intérpretation is in sync with the ovierall objectand purpose of fe logiclation and does not give rise
10 any conmroversy or ambiguity, Bt is ke reading the law as a whade and interpreting the same harmenbousty so that
elfect can be given to eachof the aspect and provision of Hhe law without creating any contradiction or attrition.
In case if shimp sale iz construed ad sorvice by way of impermissible inference as per the conbext of the law, still it can
s statad that such slump sale s not in course or furtherane of business and will not qualify as supply of service



Further, mere exclusion of present irarsaction and slamp sale from “Schedule I - activities or transactions toich
sl be treaded nedther as a supply of gooids mora supply of services”, should not be construed as that the particular
a.-rll.r.i!}' 15 uneler the aoitdt of GST law.

In the proposed amendment e GST Act there was inclusion of multiple activities wader Schedule 0L which were
vl Pl et of the said schedule, However, it dmm'lm'tp]:.' that thoso actvilies wers cardier leviable o b ander
CET law. G&T law like amy othor tax law is an evolving law and accordingly there are always amendmeonts o
incorporate what was missing hitherte, Hence Hyane s mo exhawstive list of nonsgoods ar noreservice.

E The applicant will not gualify as “Intermediary”

Withous prejudice ta above submissions, it may be stated that facilitation a i the applicant connects
2] i aryer and benee suelh direcon 1o the sef soll thesir business wnits 1o applicant’s affilates would

the charsd iary s the G5T law,
A5 per section 2(13) of Integrated Goods and Services Tas Act, 2017 (IGST Act) “intermedieny” moams o broker, an ager!
or amy ofher person, by wlubenee mane colled, who arranges or facilitotes the enpply af gonids or seritees or both, or
ercurities, beteen b ar pore persons, bud does rod inclicde o person whe sipplies ench gonds ar services or Both or seourifies
o AL e ROOMIT,
If the facilitation service is provided by the taxpayer then the pesson qualifios as ntermediary. In the present case, the
applicant had never arranged and Gacilltated transaction of shump sale to its affilistes. The sump sale was directly
undertaken by the seller to MSPL and MPMPL. Only for administrative purpose two sels of agreement wis enterod.
Hence the applicant is not qualify as an “Intermediany’ and ool lable o pay b,

. Direstipn by the applicant for Eacilitation gf any non-service lin the present cyge slamp salo), will not qualify
as supply of service.

It ig arguablo that shimp sale is neither supply of goods ror supply of service. In the instant scenaro also, the
applicant’s direction to s sefler is neither “supply of goods™ nor will qualify as “supply of service” wnder GST Act.
If the intention of begislahere was to levy tax on facilitation of norr-service (Le. slamp sale) then they wou It v made
Fppci.l:i: irclusion (n the definition of "Service”, “Supply™ or Sohedule 1 wof GET AL,

I this regard, it may be mentioned that althaugh security is excluded from the definition of ‘service’, lacliliating or
arranging transaciion In securties s included b the definiton of “Service” through an explanation ta section 2 (102) in
ihe ];m_'upﬁn-.,i amemdment o e GST At for the purposc ol remioval of doubls with retrospeckive effeat fram _I'u'l:.' ms.
. the definition of "seevice” clearly includes activitios rolating bo nee of money although money is ecocluded
definition of *Servics’, This implies that even if the transaction in money = excluded from the definition of
Hvitios in relation (o transscton [n money i.o. not the transaction in money per se. i "service” and hence,

above, it may be observid that in case of any faclitation service in connection with non-service (like
i rity} it is generally not a taxable service. This s all the mere evident from the fact that such facilitation
sorvice s sppecifically Inchided as taxable service. 11 |s @ cardinal principle of law that if an activity is apeciiically
included asganable service, then if such activity is not incduded, then such activity wmiled fuol o taable. There iz no
scope for antomatic inclusion by assumption / prasamption / inference / implications. Flence, in order totax activity
"‘:‘E‘(\““"“"'hwh it sl sala there has o be specific indusion in the definbiion of service or in Schedule-11,

S, _J{,JI.:I@' Atlont from the GST Law that there is mo specific inclusion of such factlitation m-iJ_.-z,-" activity in connection
o, #41% slurnp sale, in the definition of Service or in Schedule-ll. Hence such activity in connection with dump sale (which
s & nom-service) is also outside the purview of the definition of Service both in Section 2(102} and also in Schedale-1l
and accordingly non-faxable,

G. The present transsction wonsld e revenas neutral in he
Miabw Ithstanding above, in case the above transackion gets toable under GST (6 the hands of applicant the mecipimnt
BSPL and MPMPL) would qualify for input tax credit Here, i1 will be a revenue neatral iransaction.
H. Applicant’s Undesstanding
As disruessed in above gara,

= the ‘applicant’ has directed Lo the ‘seller’ for transher of business vide agreement for transler at BF

and Ph business but there is no sclivity of supply of goods or services undertaken batwesn the
‘applicant” and ‘MSFL/MEPMPLY

¢  the present transaction is nelther supply of goods nor supply of services,

»  the applicant also doesn't qualify as an imlermediary under the instant o

«  the ransaction is s in the course of furtherance of business;

& the tranascton swall alec mob guaaldy uinidor Schadule Lk

s the raneackion is akso revenue nevtral in the hamids of the government,
Withoat prejudice to above, in case above rarsactions are considered as taoable by your goodsell, then the open
market value should be the value declared in the invelee, Further, as the transaction would be used o is intended to
be nsed in the course or furtherance of business by MSPL and MPMPL Hence, both MSPL and MPMPL are shigilie to
claim full inpul tax credit o GST charged by the applicant, Hence the discussion on the valuation woulkd just s an
academi exercise,
Wo Motk [Life Science Private Limited {"Company” or ‘we' or *Applicant’ or 'us’), are registered undes e Gooads and
Service Tax Act, 2107, vide the registrabion na. ZTAACCMIZ20B1E4,




This is with refersnce ba final hearing far advance ruling vide application no. &3 dated 02 Aggust, 7018 atlended oo
19 Soptember, 206, In continuation & e additicnal submission made by us 199 September, J018, we are herebwy
submitting summeary of final discusston bedd before your goodself:-

Thee applivant amd ik alllliztes entered in twa agrecments with the seller for slump sale of BPL business, In
tha first agreemend, ' the Applicant’ had enterad Inlo iginess trandor agrocment with sollee wherein the seller
his agred i sall o ihe applicant or in ary affiliates as directed by applicant asa shamp saleon going conoerr
basis, Second agreement, which was an extensbon 1o he first agreement, was entersd on tha same day
bmerediately after the execution of fingt agresment. In the second agrevenent both the applicant and s
affilzsbes {MEPL and MPMPL} wers purchasers Applicant purchased LS business, MSFL purchases Bl
business and MPMPL purchased P business as per the secomd agreement pead conjunctively with the first
agreement. Hence, the rght to purchase BFL business from selber was already vested with applicant and is
nffiliates conjeintly in first agrecment iiself

Intontion was always to de shump sale of BPL businesz by seller to applicant and ke affillates, which was
evident From mbmation filed on 27 April. 3018 bofare the regulatony authorities (Refer Exhibit 1) and also
i the letier dated 215 June, 2008 filed with MESE, lor announcing the signing of the agreements,

Based on above discussion, it is apparent that the transaction of slomp sle would happen between the seller
and the applicani alongwith its affiliates independently. There i no activity between the applicant and s
affiliates to qualify as “supply ol goods/ servioes” ander GST Act

Withnut prejudice to sbove, incase direction by applicans qualifies asan “activity of agresing w0 the ol gaton
o anoact” (i qualify as o supply of service under schedule II of G5T Act), then also in abserce of
consideration, GST should nol be applicebl, Anobligaton means a contractual sbligaton in keygal parlancs.
In the present case, (here s no contractual obligation betwesn the appEcant and s affillates b do any act
Hanes, tha activity of giving a direction cannod be classified asan “activity of agresing to the obligation io.do
amact”.

Further, the applicant and its atfiliates are related parties hence, theseis a possibility thatit may be considered
as nlﬂ:l!.r umdder sehedule [ of G5T Act even withoud consideration. However, the direction by the MLSPL 10
Seller {l.e. Merck Limited] is et in the course of furtherance of business bence, it will again nol qualily as
“supply’ under schedule T of G5T Act,

This, based on the above discussions, it is eviden) that in substance direction of applicant to seller for slump salo of

/ Asticle referenos under Schedule | [reacription of head usdss whick

- *-‘:-ﬂfl- Inesiness doesn't qoalify as o service sinco the affilistes mentioned in the first agrassnont wees already party 1o the

nt. Therefore, it is outslde the purdes of GST law.

s required by your goodsedf, find below the computation of stamp duty discharged wnder the agreement
I prowlsion for yoar ready meference

ansfer Agreement (BTA)

rall consideration payaiple under the BT A INR 10520, 000 -

y

of the Maharaskirs Stamp Acl stamp duty is payable Aneient af damgs duty

Aurtache A AN b) Agrevmnent  whdch  creates  any [ D2% of ovenall coesideration urder
abligatics, right or inlerest and | the BTA
having mometary walar abave ENE | = 0:2% of 15BJE 10,510, D00

1 GINEDO0 = [WE TLO4EL N
Artichke A5 Tndurmmsty prevision e
Article S{hEHE) Srhitration peovision {eovensd under MR 10

tie ressdozry proyisian)

Todal Stamp Dty Payahlbe INR 1,000, b

BF and PM Transter Agreement:

=

Corsideration payablo by MSPL o Merck Limited under the B and P Transfer for the transder of the B

Busiguess: 104 R 6,781, 500000
Comtderation payabe by MPMPL 1w Merck Limited under B 87 and P Transfer for the transfer of the

PR Buasirsas; (R A8, 400,000
Champs duty payabls



Article reference nnder Schedule | of Description of hiad ender which stamg Amoneot of slanvp duty
the Mabarashira Stanap Act duwty is payable
Aortiche S EARN I Agreemint whach creates any abligation, | 2% o coraideraticn paid under the BF
right or iserest and having, mesctary | and PA Transfer Agreement
valui dnave (R 1.000HD = 0% ol MR (H7RLN000 .+
08,400,000
= 2% of FE 7,559 50000
= [BR 15,170 800
Ariacle 33 Tndimingly provision [ MM (1R 500 % 6 sets of Isdemnidties
under the agroement)
Artice SThyjB} Artdimation provision (covered snder fhe | INR 100
remslnary provision]
Takal Saemp Dty Payable 1K K 15,132 500
Legal Entity Wise Split of Stamp Huly:

Basis the above stamp duty compuiation, splil of stamp duby attributabls o Merck Life Science Privabe Limited
(MSEL), Merck Speclalties Private Lirmited (MEPL) and Merek Performance Materials Private Limited (MPML} was

arrived at as follows:

Overall Besiness | BT4 BT & FM Transfer Agresencnt Total Slamp
3 Valuabion :
Parbies SEmmg Indemnity + Invdemmiiky + | Duty
Dimty Arhbitratlon i Bt Arkitradinn Halrility
MLSTL 2000000 | 58560,200 il i 0|  ShGNEN
MEFL 6731500000 | 1.35,63,000 i 13565000 150 |  L7.2755
SPMTL R0LF4, INEK W, LB o 165, a0 15500 3255150
- — B
CE ALy, TOTAL 10520000000 | 2.10.40,008 B0 LSLTHH0 300 | 34339500
: b
O 10N = FFl
X v : 'L-]-_. submmission, as reproduced verbatim, enld e gaem thiag-
’fl "-I It his regard, applicant (M /s herch LifoScisace Pet. Lid ) had sought Advance Ruling in respect of queston

1 |.1u|1.'|hcg.' I_'c
F y In the digh I;*uf the facta as per {c), (€]

_ i i

e N
i
Bl it

the “applicant and WSPL S MPMLTY

) arl (g} af paint Mo 4 at Pam Bie Applicant’s eligitdity tofile present Advance Ruling Applation,
f and () of podnk Mo, d ak Para B, applicant wishos 1o seek clasification on the
Ll rfﬂhtlnfl,l?ﬂﬂ'ﬂfs from thee Autheity for Advance Ruling established under GS1 Mgk

i Whether applcant’s direction 1 thee seller (directed in agreemns dated 21 June 2015 for direct transfers
ol BE husineds bo MSPL and FM business o MPRPL, respectvely would qualify as ‘supply’ between

3. | the answer to he above gquestion s ‘affirmakive’ then as tha partis are relabed, even in sbsence of the

actal consideration does the applicant have 1o attribule a motional consideration and charge G5T inlie

with schedule 1 af GST Act 1o be compliara?

4.1 the angwor to both the questlons arealilrmative’ then as the recipients (MSPL/ MPIVFL) sre ellpible

1oy skl full dnpul o credat then

{he motional consideration (pencentage of the business transer value)

would be enly acadentic and will the invoice valie be considered as open market value?

O examination of the application this office is of the opinkm that

1. Applicant's directon to the seller idirected In agresment dated 21 Junc 2018 Fowr hiresct tranisfer of BE business

o MSEL and PM business o MPMTL,
“nSPL MWL,

respoctively will gualify as a

“supply’ between the “applicant” and

2 Since sckivity of transfer of going concerm constitute supply of service, applicant being facilitator of slump
sabo botween Marck Specialities Pvt, Lid. and Merck Performance Materlal Prt. Lid, {different entities) and

said hweing taxable supply. The MLSPL {apphicant)

appears (o be Hable

e ST cven though there Is no

considesation and assuch the entities are ralated & per agrecment of usiness iransfer and ransber of B and

WP business

e

Saction Rules

Sirice MLSPL [applicant) lable o GST and being Laxabile supply, it seoms the recipienls MSELS MPMPL ane
aligible to avail full TTC even thowgh there is ne considoration. subject b

condition specified in ITL




M.  HEARING

The case was taken up for Preliminary hearing on dt 04.02.2018 when Sh. Gurudas Pai C.A. Sh
Abhilit Saha, Advocate, Ms. Fonja Singh, €A, along with Sh, Mangesh Wagle, Manager Indirect fax
appeared and made oral and written submissions for admission of application . Jurisdictional Officer, Sh,
B. 5 Manat, Division = ¥, CGST, Mavi Mumbat Commissionerate appeared and stated that they would be
making submissions in due course.

The application was admitted and called for {inal hearing on 19092018, Sh. Gurudas Pai TA.
Sh, Abhijit Saha, Advocate, Ms. Pooja Singh. C.A. along with Sh. Mangesh Wagle, Manager Indinect tax
appeared and made oral and written contenbions as per details given in their application. Jurisdictional
Oifficer, Sh, M 5 A Khan, Supdy, Division - VOGST, Navi Mumbai Commissionerate appearad and stated
that thay have made written submissions.

05, ERY M5

We have gone through the facts of the case as per ARA, oral and written submissions made by the
Applicant as well as the jurisdictional afficer.

We find that the Applicant has entered into a Business Transfer Agreement with Merck Lid (seller)
wherein the seller has agreed tosell, transfer, convey., assign and deliver to the applicant or to any affiliates
as directed by the applicant for the BFL business which would be transferred as a slump sale on & going
concern basis. The Applicant has statad that BPL business means BP business, LS business and FM
business as going concern as cutlined in Definitions andl Interpretations.

In view of the above agreement, it is stated —

-— One agreement has been executed between the seller, M/s Merck Ltd and M/s herck Specialities
 PutlLid (MSPL) for transfer of BI' business to MSFL by and from seller.
: agreement has been entered into between the seller (M/s Merck Lid) and and M/s Merck
Material Pvt. Ltd. {MPMPL), for transfer of PM business o MPMPL by and from seller.

frespect of the above two agreements, the applicant has only directed the scller to transfer these
{* % abovy Frr.fr._-'rmd business to the affiliates of MSPL and MPMPL as pequired, as per the terms of the first

{
ﬁ‘;:i‘u’ agresment between the seller and the applicant referred above,
. " '
. -I—\- - L o
S AShres P 57 It is fusther stated that the applicant, vide the two agreements refarred above has directed the

"

eller to Eansfar the BP business to MSPL and PM business to MPMPL as going concern on slump =ale

basis. As a result only LS business is sold by the seller to the applicant,

Itis further stated in the application that in terms of the abave reforred agreement. the seller could
be raceiving lump sum consideration for each slump sale of BP business, M business and LS business,
independently from MSPL, MPMPL and the applicant respectively and further it is stated that this
lumpsum consideration received by the seller is exempt from GST vide Sr.iNo. I of Motifcation Mo,
12/ 2017- Central tax {Rate] dated 28062017 as amendad from fme fo Bme.

I view of the above facts, we find that the applicant has raised the subject three guestions in thelr
application which are discussed below:-
Fiest of all we take up the first question raised by the applicant which reads as ufder:-

|k



Question 1: Whether applicant’ s direction to the selfer (directed in agreement dated 21 June 2018) for direct transfer
of BP business to MSPL and PM business to MPMPL, vespectively coeld qrealify me o 'suprly Betuees e opplicaet”
and "MEPLAAPMPL'?

We are required to ascertain If the direction given by the applicant as per agreement dated
21.06.2018 for divect transfer of B business to MSPL and PM business to MPMPL would qualify as a
supply between the applicant and MSPL/ MPMPL.
To examine whether the above direction of the applicant would quallfy as a supply betwren the
applicant and MSPLY MPMPL, we refer to the scope of Bupply as given under Saction 7 of the CGS Act,
2017 which reads s under:-
"7 {1} For the purposes of Uis Act, the expresicn *supply® inclides
i) nli farms af supply of goods or services or both such as sale, transfer, barler, exchange, oo, renlal, lease or
dicposal munle or agreed to be nnrde for o consideration by a person in the cowrse or furtherance of usiness;
k) impart af services for ¢ consilerativn whether or rot in the coueese or fiirthermece of business;
i) Hie activities specified in Schedule 1, made or agreed to be mude withoet o consideration, i
(i) e activities fo be lreated as supply of goods ar supply af serotces as referved bo i Sehedwle 1.5
Here we are required to refer to Schedule-l and Schedule-ll as well attached to Section 7 to
examine the queston as raised by the applicant,
From the details submitted before us we find that in respect of transfer of BP business to MSPL
and Ph business to MPMPL by the seller apparently it is seen and also claimed In the application by the
r ";:_"_'_q ant is that the applicant is only directing the seller to transfer these businesses to MSPL and MPMPL.
e .,'55:,-""' u_]'-.{.":l_'ﬂq_ irecton ks as per the first agresment between the seller and the applicant.
we find that apparently the applicant has directed the seller for transferance of these
: to MSPL and MPMPL as above.

busim
:E ; } 'l'q‘lli find that this act of direction on the part of the applicant bxbe a supply or nok wantld have bo
L‘x whu:gmnm::d enly in respect of it being a service under the scope of para 5() of Schedule-11 in respect of

St < fiie scope of supply as given in Section 7 of the CGSTT Act We find that para 5 (g) reads as under-
l___"‘rej Agrecing to the obligalion fo refrain from it act or o borlerate an &of or a sibthor or to do o ack,

In view of the above, first we examine the terms of the agresment dated 21.05.2018 between the
applicant and the seller and then the agreement between the selier and M3FL and between the seller and
MPMPL to ascortain if the act of giving direction by the applicant would fall in the scope of supply
befween the applicant and MSFPL and MPMPL

We find that the agreement did. 21.06. 2018 between the applicant and seller provides as under--
“This agreement is made on 21 June, 28
PARTIES

(1) MERCK LTD., a company incorporated under the provisions of the Companies Act, 18958, having
its registerad office at Gedre] One, 8= floor, Firojshanagar, Fastern Express Highway, Vikhroli (East),
Mumbai-200079 and corporate identity number LOA9OOMH1967PLOT13726 (heveinafter referred bo as the



Sefler, which expression shall, unless the context otherwise requires. includes its successors and permitted
amsipris, and
@ MERCK. LIFE SCIENCE PVT. LTD., a company incorporated under the provisions of the
Companies Act, 1956, having its registered office at Gadrej One. 8 finor. Pirojshanagar, Eastern Express
Highway, Vikhroli (Basf), Mumbai - 400079 with company identificaion  number
U241 00MMHIO0EPTC152680 (hereinafter referred to as the Parclaser, which expression shall, unless the
context otherwise requires, includes its successors and permitted assigns (the Seller and the Purchaser
tovgether the Parties and each a Party).
Words and expression used in this Agreement shall be interpreted in sccordance with Schedule 12
(Crefioribions andd fnlerprelations)
IT IS5 AGREED
1. SALE AND PURCHASE
Subject to the terms and conditions sel ferth herein, the Seller agrees to sall, transter, convey, assign and
deliver (as the case may be) to the Purchaser (or fo an Affiliate of the Purchaser, as directed by the
Purchaser) and the Purchaser agrees to purchase, take assignment and delivery of, all of the Seller’s rights,
obligations, title, and interest, liabilities, claims and demands whatsoever at law and m equity, in and to
the BPL business on the Clasing date, on a Slump Sale basis as going concern. The consideration tor the
Slump Sale shall be discharged by payment of the consideration by the Purchaser to the Seller in
accordance with clause 3 {Price)
B B 2. PRICE
iy Aggregate Price : The aggregate price for the BPL business Is ten billion, five hundred
ty mullion rupees (INR 10,520,000,000) [BI'L. Business Price)
- (43 The BPL business Price has been determined based on the value of the BPL business as a
. wholg .:n:rh;l#hull be pald as a lump sum corsideration for ransfer of the BPL business by the Seller fo the
ﬁu-i:hi-.,f on a going concern basis. Mo values have been assigned to and of the individual assets or
__fmn;:%wfd Liabilities comprised in the BPL business, The Parties agres that the determination of the value

af any asset for the purpose of payment of stamp duty. registration fees, or other similar Taxes shall not

Lz rc:Enrdzd. as :uaa.lgnmmt of walues o individual assets.

7. PAYMENTS ON CLOSING
i | Purchaser Payments At closing, the Purchaser shall pay to the Seller in accordance with
clause 22.1 (Payments made by the Purchaser)
fa) the BPL business price; plus
(k) the Determined VAT to tha extent it is due as at closing.
& TERMINATICN
81 Seller and Purchaser options to terminate, This Agreement may be terminated and the
Transaction abandoned at any time prior to the Closing:
(a) by mutual written consent of the Seller and the Purchaser;



(b by the Seller, if a Condibion set forth in clause 4. 1(z) {Closing Comdibions) 3 not satishied or waived
on the Leng Stop Dabe;

i) by the Purchaser, if a Condition set forth in clause 4.1(a) {Clossng Conditions) is not satisfied or
walved on the Long Stop Date; or

(d) automatically in the event that the Condition set forth in clause $.1(a) (Closing Comifitiona) is no
lonper capablo of being satisfied

3.2 Notice of termination. In the event of a termination of this Agreement pursuant to and
in accordance with clawse 8.1(a) or (b) or i) (Sefler med Purcheser Options fo lermeinals), written rotice thereof
shall be given by the Part seeking termination to the other Party and this Agreement shall {in the evenl
such Party had the right to terminate this Agreement hereunder] be terminated, without farther action by
any Party.

83 Effect of Termination, I this Agreement terminates or is terminated pursuant to this
clause § (Termination), neither the Seller nor the Purchaser {nor any of their Aftiliates) shall have the claim,
obligation or liability of any nature against any other Party {or any of its Affiliates) under this Agreement
ar wreder any of the Surviving Provisions; provided, that nothing harein shall relieve a defanlting or
breaching Party from any lability or damages out of its Wilkul Breach.

11 INDEMMIFICATION
pRETE 11.1 Purchaser Indemnification Obligations. The Purchaser hereby undertakes that. with

r_hh_.- L '“!-

95":4_4- - 'w Closing, the Purchaser will indemnify on demand and hold harmbess the Seller and its current

& P aand Eﬂqnﬁtth:mﬂ, afficers. emplovess, and agents against and in respect of any and all
[,u_."'. E.!#n]mes actually suffered or incurred by any of them o the extent ariging out of or resulting
g any Assumed Liabilities; and
Lb‘; sses actually suffered or incurred by any of them to the extent arising out of or resulting from
" nonsreceipt of consents referred to in clause 6.3 (Non-Required Consents) or Third Farty
Consents,

113 Exclusion of Taxes, Clause 11.1 {Purcheser Indenmification Obltgation) shall not apply to
any Losses or Liabilities with respect bo Taxes,

Thus from the details of the agreement as reproduced above itis very apparent that the agreement
for sale and purchase i between the seller and the applicant and sale to the affiliate of the applicant can
only be as per the directions of the applicant and thus the act of direction of the applicant ks very crucial
and Furthar sale bo affiliates carmat take place without the direction of the applicant.

The erucial and central position of the applicant is also very clear from the other terms of the
agreement in respect of price, payments on closing, termination and indemnification clauses of the
agreement as referred and reproduced above.

Further, with respact to the applicant being the central pillar of these slump sale business transéer
agreement would also be clear from the relevant paras of the consequent agreement to the frst agreemant



referred above. The consequent agreement Le “Agreement for transfer of the BP and PM businesses” is
also dated 21062018,
We reproduce the relevant paras of the same which are as under:-
ACREEMENTEOR THE TRANSFER OF THE BP AND PM BUSINESSES dated 21 June 2018
PARTIES:
(1} MERCK LTD, a company incorporated under the provisions of the Companies Act, 1956, having
lts registered office at Gedrej One, #* floor, Pirojshanagar, Eastern Express Highway, Vikhroli
(East), Mumbai-400079 and corporate identity number L99999MH1967PLCO3726 (Seller);
(2} MERCK LIFE SCIENCE FVT. LTD, a company incorporated under the provisions of the
Companies Act, 1956, having its registered offies at Godrej One, B' floor, Pirojshanagar, Eastern
Express Flighway, Vikhroli (East), Mumbai - 400079 with company identification number
U33100M H1986PTC221693, Indlia (Merck 1);
{# MERCK SPECIALITIES FVT. LTD, a company incorporaled under the provisions of the
Companies Act, 1958, having its registered office at Godrej One, Bt floor, Pirojshanagar, Eastern
Express  Highway, Vikhroli (East), Mumbai-400079 company  identification  nomber
U24100MH2005PTC 152680, (Merck 2); and
{4} MERCK PERFORMANCE MATERIALS PVT. LTD. a company incorporated  under  the
provisions of the Companies Act, 1956, having its registered office at Godrej One, 3¢ floor,
Pirojshanagar, Eastern Express Highway, Vikhroli (East). Mumbai - 400079 with company
ST identification number US1900MHISE7FTCI43235 (Merck 3) (Seller, Merck 1, Marck 2, Merck 3
q_"h:fif ther the parties and each a Party, and Merck 1. Merck 2, Merck 3 together the Maerck Parties
P ‘1;...314 ch a Merck Party).
“ Words abd dkpressions used in this Agreement shall be interpreted in accordance with Schedule 3
¥ . (Definitians J d Tnterpretations)
%"’Pﬂz"‘“ W[jifﬁéh@.ﬁ;dexk 1 has entered into a business transfer agreement dated on or around the date hereat
'h..,m@ f‘:u'.-r:ﬂar (the Business tranafer Agreement) under which Merek 1 will acguire the BPL Business from

Saller,
WHEREAS under the Business Transfer Agreement, Merck 1 has the right to direct the Seller to ransfer

the BP'L. Business or part thereof to an affiliate of Merck L
WHEREAS the Parties have agreed that the BPL Business shall be transferred from Saller directly to Merck

2 upon the lerms set out in this Agreement.
WHEREAS the Parties have agroed that the PM Business shall be transferred from Seller directly to Merck
3 upon the terms set out in this Agreement.
WHEREAS the | S Business will be transferred from Seller to Merck 1 pursuant to the terms of the Business

Transfer Agreement.



IT 15 AGREED
1. TRAMSFEROF THE EF AND PM BUSINESSES
11 Subject to the terms and conditions set ferth heseln and in the Business Transfer Agreeont and in
consideration for the mutoal covenants harain Merck 1 herby directs Seller, as permitted under
the Business Transfer Agreement to transfor, convey, assign and deliver (as the case may bie);

{a) The BP business directly to Merck 2, and Merck 2 herby agrees to take assignment and
delivery of, and accept, observe, perform, and discharge, all of the rights, obligations, tithe and
interest, fliabilities, claims and demands whatsoever at law and in eqully, in and to the BP
Business, a5 8 going concern on a Slump Sale basis, simultaneously with the BTA Closing; and

ib} The PM business directly o Merck 3, and Merck 3 herby agrees to lake assignment ard
delivery of, and accept, observe, perform, and discharge, all of the rights, obligations, title and
interest, liabilities, claims and demands whatscaver at law and In equity, in and to the PM
Business, as 4 golng concern on a Slump Sale basis, simultanecusly with the BTA Closing, and

3. PRICE
A1 The Farties agree that the purchase price to be paid to Seller pursuant to clause 31
(Aggregate Price} of the Business Transfer Agreamant shall be paid by Merckl, Merck 2 and Merck 3 as
folows:-
() Marck 1 shall, pursuant to and in accordance with the Business Transfer Agresment, pay
p—— JF‘:‘ the Seller the proportion of the BPL Business Price (as defined In the Business Transfor Agrecment)
w&P’J'”,L;.L v,.-h}&. relates to the LS Business, being two billion, nine hundred thirty million, one hundred thousand
2.'3'3[' 100,000) (the LS Business Price) together with the LS determined VAT to the extent it is
"{k 3 du.n a;-. ﬂ A Clasing. it being undersiood that the LS Business Price has been determined based on the
[ value of tHl'_r L% Business as @ whole and shall be paid to Seller as a lump sum consideration for transfer of
K ! . the LS Business by Seller to Merck 1 on a going concern basis,
(b Merck 2 shall pay to the Seller the propertion of the BPL Business Price (as defimed in the

"' Buisiness Transfer Agreement) which relates to the BP Business, being six billion, seven hundred eighty
e million, five hundred thousand rapees (MR 6,781,500,000) {the BP Business Price) together with the
BP determined VAT to the extent it is dus as at BTA Closing, it being understood that the BF Business
Price has been determined based on the value of the BP Business as a whole and shall be paid as a lump
sum consideration to Seller for transfer of the BP Business by Seller to Merck 2 on a going concern basis;
ard

il Merck 3shall pay to the Seller the proportion of the BPL Business Price {ms-defined m the
Business Transfer Agreement) which ralates to the PM Business, being eight hundred eight million, four
hundred thousand rupees (INR 508400,000) (the PM Busincss Price) together with the PM determined
VAT to tho extent it is due as at BTA Closing, it being understood that the PM Business Price has been
determined based on the value of the PM Businmess as a whole and shall be paid as a lomp sum
consideration to Seller for transfer of the PM Business by Seller to Merck 3 on a going concern basis.

14



5 TEEMINATRIM

8.1 Options to Terminate. This Agreement may be lerminated at any tme prior o BTA

Clasing:

() by mutual written consent of Merck Marties;

[{=}] by ant Merck Party, if BT A Cloging doss not occur before the Long Stop Date:

i} automatically @n the cvent that the Business Transfer Agreement 5 terminated in-accordance with
ik terms

Thius from the details above, it is reiterated and clear that the role of the applicant is very crucial
in respect of both the agreements as discussed above and without the directions of the applicant, the
second agreement could not have materialized and further, in respect of all the terms of the second
spreement as detailed above the applicant is an active party In the agreement as well and he and his
directors have an active role in all aspects of the agreement, starting from terms relating to parties to
apreement, transfer of the BP and PM business, Price and Termination which is very clear from these
details of agreemaent reproduced above.

Thus we clearly find that this role of the applicant is clearly a service covered in para 5 () of
Sehadule-11 of Saction 7 of tha COST Act, wherein the applicant is daing the act of giving dirsction o the
saller for transter of BP and PM businesses to MSFL and MPMPL respectively as per his directons and
terms and conditions agreeahle to him due to special authority in this regard, vested in him through the

reement dated 21.06.2018 bebween him and the sekler,

e A
‘Slqh'i‘t E RLy xﬁ,“m we proceed to Question Ne. 2 raised by the applicant which is as under:-

e

.:E" ir:’!_l'r_l- lhr anstver o the abore queesbion is "affierariice’ g as B partes are related, coen in absence of
f !_Ful 'l'_rr.-u-é e oo does Hhe appiicond have foaltribute a eotioeal consideration and charge GST i fine woith
=1
* .a.l._'il.u.n'u'L 14 et bo be:amlu'!r.u.lll""

lum tof Question Mo, 2 we find that the present case involves provision of service as per para
Aylule-1l to Section 7, between related person where the applicant is stating that there i3 no
ation. In view of this in this case the value & © be determined in lerms of Rule 28 of the CGST
Rules, Z017.
MNow we come o Ouestion Mo, 3 as rased by the applicant which is as under:-
Question 3 = I the anssber fo bodl dhe guestions are ‘afftrmadiee’ Ben es e reerpients (MSPLAPMPL) e eligibie
to ool fiedl impeet tax creefit Hhen Hhe nottonad consideration (percentage of e business transfer valve) would be only
academic mnsd roill B vooice valie be considered e opes market palie?
In respect of this Question we find that the value & to be determined as per Rule 28 of the CGST
Rulss, 2017 and therefore there is no requirement onour part to answer this question,
5. In view of the extensive defiberations as held heréinabove, we pass an order as follows:



ORDER
(Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashira Goods and

Services Tax Ack, 2017)

NO.GST-ARA- 63/2018-1%B- 12%  Mumbaldt 35 )0.20%8

For reasons as discussed in the body of the order, the questions are answered thus -

Question 1:- Whether applicant's direction to the seller [directed in agreement dated 21 June Z018) foe
direct transier of BP business to MSPL and PM business to MPMPL. respectively would
qualify as a “supply between the applicant’ and ‘MSFL/ MPM pL?

Answrer - Answered in the affirmative as per detatls discussed above,

Question 2 = If the answer o the above question is ‘affirmative’ then as the parbes are pelated, pven in
absence of the actual considesatton does the applicant have to abiribute & notional
consideration and charge GST in line with schedule 1 of CST Actto b compliant?

Arnswer - The value s 1o be determined as per Rule 28 of the OGST Rules, 2007

Question 3 = If the answer to both the questiens are ‘affirmative’ then as the recipients (MSPL/MPMIL)
are gligible to avail full input tax credit then the notional consideration {percentage of the
business transfer value) would be only academic and will the invoice value be considered as
open market value?

??:'#—'l"l!t'_'-ﬁ."gt answiered i view of answer in respect of Qeestion Mo 2 abowe,
F"r'f.l 4

5
_—.-..a-_'d_--q,_ — _5"..._] P—
B. V. BORHADE PANKAJ KUMAR
(MEMBER) (MEMBER])
Copy to:-
1. The applicant
L
3, The Commissioner of State Tax, Maharashira State, Mumbal
4. The Chief Commissionar of Central Tax #
ER

5. Joint commissioner of State tax , Mahavikas for Website. ADVANCE RULING AUTHORITY

MAHARASHTRA STATE. MUNMBAI

Mote - An Appeal against this advance ruling order shall be made before The Maharashtra Appellate
Authority for Advance Ruling for Goods and Services Tax, 15% floor, Alr India building, Nariman Poin,
Mumbai - 400021



