MAHARASHTRA AUTHORITY FOR ADVANCE RULING
GST Bhavan, 8 floor, “H" wing Mazgaon, Mumbai- 400010,

(Constituted under section 96 of the Maharashira Goods and Services Tax Act, 2017}
BEFORE THE BENCH OF

(1) Shri B. Timothy, Addl. Commissioner of Central Tax, {Membar)
(2) Shri B. V. Borhade, Joint Commissioner of State Tax, | Member)
GETIN Number, if any,/ User-id ZTAAACGHI7OCLET
Legal Name of Applicant E-SQUARE LEISURE FVT LTD
Registerad Address/ Address | 132A ESQUARE
provided while obtaining user id University Road, Pune Maharashtra - 811016
Details of application GET-ARA, Application No. 71 Dated 23.08.2018
Concerned officer Dwy. Commir. 5.T.(E-201), PUN-VAT-E-201, PUNE

Nature of activity(s) (proposed /
present) in respect of which
advance ruling sought

A | Category

B Dwscription (in brief)

Service Provision

The Company intends to enter in o a contractuy
agreement of renting of immovable property with t
lessee for leasing of the immovable property for
Apart from rent, E-Square also plans to collect expenses
electricity, water charges, property tax and cooking

from H'uz lesson

Issue/s on which advance ruling

requinad

{v) Determination of the liability to pay tax on any
goeds or services or both

Cuestion(s) on which advance

As reproduced in para 02 of the roceedings below.,

ruling is required

FROCE

Goods .md Services Tax Act, 2017)

v psent application has been filed under section 97 of the Central Goods and Services
4 nd the Maharashira Goods and Services Tax Act, 2017 [hercinafter referred to as
gt and MGST Act”] by E-SQUARE LEISURE PVT LTD., the applicant, seeking an

2- Jn carge GST i lewied wohat is the rate of GST applicable to said redmbursement of expenses,

2. At the outset, we would like to make it clear that the provisions of both the CGST Actand
the MGST Act are the same except for cerfain provisions. Theretore, unless a mention is
specifically made to such dissimilar provisions, a reference to the CGST Act would also mean a
reference to the same provision under the MGET Act Further to the earlier, henceforth for the
purposes of this Advance Ruling, a reference to such a similar provision under the CGST Act /
MGST Act would be mentioned as being under the "GST Act™.

13 INTIOMN = 4

AFPFLICANT
The submissions, as reproduced verbatim, could be seen thus-



31 STATEMENT OF THE RELEVANT FACTS HAVING A BEARING ON THE QUESTION{S} ON
WHICH THE ADVANCE RULING IS REQUIRED
« The application is being filed by 'E-SQUARE LEISURE PRIVATE LIMITED' {hereinafter

referred as 'E-square’ or "Applicant’ or “the Compary'); having GETIN 2744ACGS1 76C1ET and
i5 engaged in the business of exhibifion and business services, accommodation in hotels, inn, guest
house, club or camp site, ete services, and restaurant services; subinits that,

«  The Company intends to enter in to a contractual agreement of renting of immovable property with
the lessee for leasing of the immovable property for rent. Apart from rent, E-Square also plans te
collect expenses of electricity, water charges, property tax and cooking fuel from the lessee.

s Further, the aforesaid electricity, water charges, property tax and cocking fuel are expected to be
recovered from kessee at actual in accordance with the contractual agreement.

s We submit that, the Lessor has fixed the value of renting of propecty by way of contractual
apreement between them. Apart from that, whatever expenses incurred are recoversd ot actual (i.e.
apportioned on the basis of usage as may be ngreed) hence could vary from month te month. Given
this, # coubd be construed that there 5 no supply of geods or services from the lessee (o lessor,

«  We further submit that; as per Rule 33 of CGST Rules, 'Determination of Value of Supply Rules',
reimbursements are not lisble to GST if the same are incurred in the capacity of "pure agent’,

s [n wiew of the above, the issue for determination before the Authority for Advance Fulingl ARA)

hether GST i3 levied on the reimbursement of expenses from the lessee by the |lessor at actual?
ase GST is levied, what is the rate of GST applicable on the said reimbursement of expenses,
EMENT CONTAINING THE APPLICANT'S INTERPRETATION OF LAW
;F._ R FACTS, AS THE CASE MAY BE, IN RESPECT OF THE QUESTION(S) ON
'!'l'l-'l: CH THE ADVANCE RULING IS REQUIRED
j il ISSUE FOR. DETERMINATION -
The question issue before Your determination is -
= Whether GST is levied on the reimbursement of expenses from the lessee by the lessor at actuals?
- Incase GST is levied what is the rate of GST applicable to said reimbursoment of expenses.
(ii) OUR SUBMISSIONS
« e herchy submit that, the case under consideration is covered under clause {e) of Section 97(2)
of the CGST Act called as ‘defermination of the liability to pay tax on any goods or services or
borh;
e Al the sutset, we would like to submii that the provizions of both the CGST Act and the MGST
Act are the same except for certain provisions. Therefore, unless a mention is specifically made
to such dissimilar provisions, a reference to the CGET Act would also mean a reference to the

same provision umker the MGST Act.
. We reguest you to consider the following submission



Reimbursement of expenses may nol constitute supply from Lessor to lessee as defined
under Section 7 of the CGST Act
e G5T 5 levied on Supply as defined under Section 7 of the CGST Act, Supply includes:
) all forms of supply of goods or services or both suck as sale, ranafer, bavier, exchange, licence,
renial, lease or disposal made or agreed to be made for a consideration by a person in the course
or furtherance of business;
Bl...

i
d)- ..
s e submit that, o qualifr a certain transaction as supply the condition given below are required

o be satisfied

A Supply includes all forms such as sale, transfer, barter efe, of goods and service,
B, Said transaction shall be made or agreed to be made for a consideration
C. Two or more person shall be involved (By one person to another)
[ im the couwrse or fetherance of hsiness

«  Hence, it is essential to analyse whether all the conditions as above are satisfied in cese of
reimbursement of gxpenses

+ Reimbursement is nothing but to repay for certain expenses incurred by the person on behalfof other.
e.g. in case of electricity the supply of tansmission is from the State Electricity Board hence it could
be construed that Lessor has not supplied any goods or services but incurred certain expenses in
relation o property which lessee is liable to pay.

wil Law Judgement
i Logistics Pvt. | 1L was held that, ‘reimbursement of expenses are not for services rendered but
’ expenditure incurred on bekalf of client by service provider. Oross amount for
0% (9 TMD 123 service rendered means oanly  for  services  rendered. I zlso  inberpretes
L CERTAT reimbursement’ as payments made an behalf of service recipient by service provader

Bangaborey, in the course of rendering services. The gross receipt for the services rendered means
only for the services rendered’,
2 Anandram Heid that, ‘the electricity charges and diesel charges are seen included in the fotal
developers Pyl value of paxeble service do arrive ot the demand Such reimbirsable expenses
Lid cannol be included in the gross valle of fecable services as held in e case of

[ 2017 (6} G.5.T.L. | hfercomtimental Covswltani ard Techuocroo Pw Lid. (sgpea) end (0T Riealfny
75 (Tri. = hennail] (ipaia) Pwr. Led fvupral. Applving the ravio feld dowe in the alveve fudgments, we
hidad skt the eleciricity oid diese! charges ke fo be deducted fram the gross valwe
To aerivg af flae med value ;:lf.rma'&u'.r services For this mited [PHFRORE, 2tk prattar
Wil be requived tdo fe remarnded 1o the adiudiconing outheriy who shall re-guamtify
| e e of service fox afier dedecting the eleciriciiy and dierel experses

3 | % K. Education Pvt. | i view of the above discussions, we find that there i no justification for fevy of]

Limited service fax an the amonnts réceived by the assessee lowards royalty, cost of mannals
[2017 (&) GE.T.L. | andcertificates as well ar advertisennent reimbursement charges, Hetice, the demand
TH{Tri. = Del.j] of service tax for the entire pevied from J-7 2003 ¢l 30-8-201 2 iz required 1o be el
derdgde. Do view of the above, the apped filed By the assessee & aliowed and the appeal
HES Siled by Revenwe i dismizsed
4 Sercon India Pyi. Lid] Having examined the matter ab some Jength, we find that, prima facie, the issue of
[2013 {30} levylng and charging service tax on reimburaable expenditure has been settled by the

ST, 454 (DL} decision of this Courl ii Intercontinental Consultants & Techrocrate Pvr Lid
3




{zupra), Therefore, prima facie, the amount of 14.22 crores, which kas been actually
feceived by the pethibeaes from g cliests Wowards reimbursement of expenses, could
not be the subject matler of service tas.

8 Also, we submit that, what the Lessor recovers from the Lessee by way of reimbursement of water
charges, electricity charges, taxes etc, do not have the chamcter of revenuoe or valee addition in the
hands of the Lessor.

& Also, it is important o note that water, electricity charge, taxes etc, has a co-relation with exact
gquantity of water or electricity consumed, hence, it §s variable on the basis of usage whereas
component of rent is always fxed by way ol contractual agreement, (for example, rate of water
tac/charpe levied for hospitals differs from rate charpeable for commercial or indusiral users)

e (iven the aforesaid, it could be constructed that reimbursement is not covered under the definition
of supply hence GST is not applicable.

Without prejudice to aforesaid submission reimbursement of expenses by the lessor to lessee

can be gqualified as expenses incurred by the lessor as 3 "Pure Agent’,

#  Without prejudice to aforesaid we submit that, even said reimbursement construed as Supply as

=y, defined under Section 7 of the CGST Act, GST could not be levied if expenses are incurred by

whatever name called, who carvies on the buziness of supply or receipt of poods or services or
both on behalf of another!
« Further, for qualifiving a pure agent, there are 4 conditions which required to be satistied
unanimously. The said conditions with detailed slaboration is discussed below,
[ N | Conditions Feemrks
I | The contractual agreement by the supplier with the rcipient | The  contractual  agreement 15
to nct a5 his pure agent towecur expendifure or costs in the course | entered in between lessee and
of supply of gaods or services or hoth. " s lessor for renting of property.
2 | recedes anly the actieal anount rcwrred fo procure such goods | Amount  of  electricity, water
or services ot additfon fo the amount received for supply e | charges, property charges efc are

proviies om his moe accoumd appartioned on the baais of usage.
3 | the pure agent does mot use the govds or services so procured in | The  expenses  specified  are
his oaom: imierest” incurred only for lessee,

4 | Maither holds nor intenats o hold any title fo e poods or serpices | Refer Para 2.5-2.16
a0 procared or supplizd a5 pure agent of tit recipiend of supply

s  One of the condition 1o qualify 'Pure Agent' is Neither holds nor infends to hold any e o the
goods ar services so procured or supplied av pure agent of the pecipient of supply

#  What constitutes as a title in goods 15 not defined GST law. In the ordinary parlance, title means
the ownarship.



f‘?
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it iz important to note that, electricity or other conreciions are generally registered in the name
of the owner, At the time of renting, right fo use electricity is implied rght given to the lessee.
Hence, the question under considerstion is whether implied right or possession constitute title
in goods or service or both.

In the law of property, fitle in its broadest sense refers to all rights that can be secured and enjoyved
under the law. 1 is frequently synonymous with absolute ownership, However, the term dees nol
necessarily imply absolute ownership, however; it can also mean mere possession or the right
thereat.

Given this, it could be construed that, even the invoice & in the name of lessor it constitutes as
leszee hold the posscssion of the Goods. (Like Electricity Bill is in the name of lessor however
used by the leszee hence it could be construed that besses hold or enjoy the title in goods). b

We submil that, when water charges, electricity charges, taves ete, are reimbursed by the lessee
then the Lessor acts as an Agent of the lessec. In the event of the failure to pay such water charges,
ete., the Corporation will treat it s a statutory charge over the property of the lessor (see: Section
141 of the Mumbai Municipal Corporation Act).

Given the aforesaid, it could be construed that GST is not levied on the reimbursement of

i "1.,':“]-‘ as per Section 15 of CGST Act, transaction value includes ‘any faxes, duties, cuses,
Lfe'nmd charges levied under any liaw for the thme being in force other than this Act, the Seale
hﬂ and Services Tax Act, the Unicn Territory Goods and Services Tax Act and the Goods

pnff Services Tax (Compensation fo States) Act, if charged separately by the supplier”

f,y]'hr, same is also explained in GST Flyers Bsued by the Government by way of example given
"'f below:

o ustrathon:

Suppose a Customs Broker issues an invoice for reimbursement of a few expenves and for
consideration fowards agency service rendered o an imporier. The amournts charged by the

Custons Broker are o5 below:
Sr.No. | Component charged in_involce Amouni
i Agency hecome 2, TN~
2 Traveling expenses; Holel expenses R, 15,000~
3 Cansdgmrs Duldy Fis, o, (MG~
1 Docks Diues Rs. 5000~

In rhe above sifwation, agency income and mravelling’ hotel expenses shall be added for
determining the value of tupply by the Customs Broker wheveas Docks dues and the Customs Duly
shall noe be added o the vaiwe, provided e conditfions of pure agend are satlsfied

As discossed aforesaid, as per Section 15 of the CGST Act. the value will be inclusive of all taxes
except CGST, SGST, UTGST and IGST. So, all taxes will be included in the value for the punpose
af GST except where henefit of Pure agent as provided in Rule 33 of CGST Rules, 2017 is availed.
Given the aforesaid, even the property taxes recovered from the enant could be lable 1o GST.



¢ Thus, we are seeking clarity on the aforesaid as 10 whether the GST will be applicable on the

reimbursement of electricity charges, property fax, water charges ete. which are recovered at
actual. Also clarify whether E- square can be ireated as a pure agent?
If reimbursement of expenses qualifies as supply as defined under secthon 7 of the CGST Act

what is the rate of GST applicable?

= Another school of thought is that reimbursement of expenses by the lessor from the lessee formas
the part of consideration received towards rented property.
+ Given this, it is imporiant to analyse the other conditions of the supply

No, | Conditions Remark —_
1 Transaction is made or agreed | Consideration is defined under Section 2(31) of the CGST Act,
to be made for a consideration | includes the monetary value of any act or forbearance, in

respect of, in response to, or for the inducement of, the supply
of goods or services or both, whether by the recipient or any
other person,

2 Two or more person shall be

in case of transaction under consideration two persons are

involved | invalved {ie. lessor and lessee}
3 in the course or furtherance of | As per Secton 2{17) of the CGST Act, business includes any
business activity or fmansaction in connechion with or incdental or

ancillary of the trade

= Ag discussed in the aforesaid paras, the definition of aupply iz inclusive and includes all supply
other than supply specified in Schedule 1l of the CGST Act. Hence it could be construed that

imbursement of expenses is also covered under Supply as defined under Section T of the CGST
, for the purpose of levy of GET there are two scenarios required to be considerad under
Whether G5T is levied at the rate as applicabls to expenses reimbursed or

GST could be levied at the rate as applicable to rénting of immovable property,
uld be levied at the rate which is applicable to expenses reimbursed by the Landlord

s Incase of reimbursement of expenses at actual by the lessor from lessee it could be construed

that GST is levied at a rate as applicable at the fime of procurerrent of said expenses. The

rationale behind it is that, reimbursement of expenses is nothing but original supply,
s As per Section 15 of the CGST Act, the valte of a supply of goods or services or both shall be the
transaction value, which is the price octually paid or payable for the said supply of goods or
services ar both where the supplier and the recipient of the supply are not related and the price is

ihe sele consideration for the supply
« Hence, GST is levied on wransactien value which is price actually paid or payable, Given this, GST

is levied on the value recovered from lessee.
« Ome of the example of reimbursement from lessee at actual is an elegtricity, Constitution (101)
Amendment Act, 2016 (through which Centre and State got power to levy GST) has not amended
entry ne. 53 of State List. Eniry Mo, 53 of Siate List - Taxes on the consumption or sale of

clectricity’




Hence, 1o levy any ax on electricity iz & subject matter of State Government and no GST §s to be
levied on same.

Further, we would like to bring your kind attention that it is well seiiled through a Panthera of
judgments from the Apex Court that electricity is 'goods"?

No. [Case Law udgement

1 (Madhya Pradesh Electricity (It was held that ‘elecincily is "goods® for the purposes of
Board, Jabalpur [2002- TIOL- | insposition of sales tax under the Madlye Prodesh General Sales
226-5C-CT LB] T Act, 1859",

|7 [Mational Thermal Power Corpn. [held that electricity, Hhough an r'ﬂ!mgi!:ie ohject 15 'goods’
Ltd (2002-TIOL-107-5C-CT) Wﬁy Entry 54 of List 1l of Schediele V1T to the Canstitution

India

] M/S ICC Reality fim:lja] Pvt Lid. [We find tiwat as per the provisions of Maharaskira Value Added
(201 2-TIOL-1751-CESTAl- Tax Act, 2002, electricity @5 also covercd wnder. Schedule, A
MUM) st o 10 aind clerged o Mil rale of fax. I viee of bhis, we find bhe

electricity is goods clargenbie fo dudy wnder Cendnnl Excise Tanff
as el @5 wrder the Maarashtra Vilue Added Tax Acl, 2002
Therefare, the supply of electricity to feranl amounls o saie of
goods amd rerd suply of service, Farther the Notifoation So.
12,33 5T dated 2082003 exempl from service tax, any alue of
gods supplicd by service provider to serce recipient.

Hence, it could be construed that electricity is separate independent supply and does not constinte
the part of renting contract,
ar, the category, electricity has been kept aside under the purview of GST at present.

pansmission or disiribution of electricity by an electricity mnsmission or distribution uility
pt from GST under Sr. No25 of Notification No. 122017-CT (R).

#n the aforesald, elactricity expenses ane not liable to GST when procured by the Company.

1 urther, in case of reimbursement of expenses, it could be construed that the GST is levied at the
rate applicable wo original supply. As eleciricity is not leviable 1o GST hence reimbarsement of
electricity is also not liable to GST.

Giiven below are centain expenses recoversd by the lessor from the lessee and applicability of GST
Rate if the rationale as dizcussed in the aforesaid parn is applied

[No. [Nature of Reimbursement 1551 applicable
1 Electricity [l
2 |[Water (M, 5%, 12%., and 18% as applicable
3 Property Tax [NA
i |Cooking fuel 18%
B. GST could be levied at the rate which is applicable to renting of immovable property.
2.1 Allernately, it could be construed that the rate as applicable to rent is applicable o
reimbursement of expenses,

2.2 As per section 2(30) of the CGST Act "composite supply® means 'a supply made by a
taxable person to a recipient consisting of two or more taxahle supplies of goods or services or



Both, ar any comibination thereaf, which are ratwrally bandled and suppifed in confunction with
each other in the ordinary course of business, one of which is a principal supply,*
| As per the definition the following are the essential characteristic of the Composite
Supply made by a faxeble person to a recipient:
= gonsisting of two or more taxable supplies of goods or services or bath, or any
combination thereof
- Baid supply 15 naturally bundled and supplied in conjunction with each other in the
ordinary course of busingss,
= Dne of which is a principal supply as defined under section 2(90% of the CGST Act,
Further, as per section 8 of the CGST Act, e fax Nability on a composite or a mixed supply shall
be determined in the following manwer, namely
@ compesite supply comprising two or more supplies, ore of which is a principal supply, shall be
Treated as @ supply of such priecipal supply; and
. h

o Given he aforesaid, it could be constructed that, the GST rate applicable to reimbursement of
expenses is the rate as appliceble 1o principle supply

other hence it could be construed that only the expenses which are naturally bundled are liable
._H{;é',;r_: _ T at a rate applicable to Principle Supply.
ﬁ . H}u’fé:"l reimbursement towards the expenses which are capable of differential rearment and can be
£ p]}m r separately like cnoking fuel could not be covered under Composite supply.
" jrﬂﬁma, clarity is required whether the rate of GST applicable in case of reimbursement of expenses

PRAYER
#  Inview of the submissions made shove, it & most hambly prayed that Hon'Sle authoriies may
kindly pass advance ruling to clarify:
- Whether GET s feviad on the reimbursement of expenyes from the lessee by the lessor of aetual?
- In case GST ix levied what iz the rate of GST applicable fo sald reimbursement of expenses.
Additional submissions made by the applicant —
3.3 ADDITIONAL SUBMISSION TO BE CONSIDERED WITH RESPECT TO PURE AGENT
s We refor the application filad by E-Square Leigure Pyt Ltd ("The Company") dated 23rd August
2018 where in the Company intends to seek below clarification
- Whether GET is levied o the reimbirsement of expenses from the lessee by e lexsor at actuals ?
o Incoze GET iz levied what, is the rate of GST applicable to said reimburrement of expenses?
s With regards to same the GST authority has raised query that,
»  Amongst the 4 conditions specified in the rule the given below condition is not fullilled with
respect fo underlaying transaction as there i no contractial agreement with the supplier (ie.
Electricity Board) and recipient { Le. Lessez)



¢ "The contraciual apreement by the supplier with the recipient fo act as his pure agent o ivcur
experdiire or cests in the covurse of supply of poods or services or both, "

o The methodology used by the Company for apportionment of clectricity charges and water
charges i lessee is nol specifiad.

o Inthis regard, we request o consider following submissions:

34 Applicant’s SUBMISSIONS -
. We herchy submit that, there is Contraciual Agreement with the Lessee and lessor.,
b. We request vou to consider the fellowing submission 1o suppert our view,
Pure agent is a person who provides services with respect to main service,
(1) Rule 33 of CGST Rules provides that the "expenditure or costs incurred by a supplicr as
a pure agent of the recipicnt of supply shall be excluded from the value of supply if specified
conditions are satisfied.
{2} There are three conditions prescribed in Rule 33 of CGST Rules:
i} the supplier acts a5 o pure agent of the recipient of the supply, when he makes the payment o

the third party on aethorization By such reciplent,
(i) the pavment made by the pure agent on behalf of the recipient of supply has beem separately
Tadlicared in the lnvoice Gaued by the pure agent o the recipient of service; and

{B) neither imends to hold nor holds any fitle fo the goods or services or both 50 procured or
supplied as pure agent of the reciplent of sipply:

fc) does not uge for fiz own interest tuch goods or services o procured,; and

{d} receives anly the actual amount inewrred o procure such goods or services In addition to the
amouni received for sipply he provides on BiE own gocoimt

(il Given the aforesaid pure agent iz a pergon who supplies something in addition to the
services he supplies.

{5 Further as per FAQ issued by the CBEC, A pure agent is ane wive while mraking a snpply
1o the reciplent, alvo receives and incurs expenditure on some other supply on belialf of the
reciplent and claims reimbursement {os aotual, withour adding it 1o the value af his own suppiy
Jfor swch supplies from the reciplent of the main supply.

(&) Hence, the relationship between provider of service and recipient of service in respect
of the main service is on a principal to principal basis, the relationship between them in respect
of ather ancillary services is that of a pure agent, ,



{7} Additionally, we would like to refer the example given in the FAQ issued by the
Grovernment with respect to pure agent:

‘Let's understand the concept by taking an example, A ls an tmporter and B s a Custom Broker. A
approgches B for customs clearance work in respect of an impovi consignment. The clearance of
impori consignment and delivery of the consignment 10 A would also reguire taking service of a
transporter, 8o A, also owthorizes B, to incur expenditire on his behalf for procuring the services
of a bransporier and ggrees fo relmbirse B for the ransporiation cost gt sctwals. [n ihe gilven
illestrotion. 8 3 providing Cusfowsr Brokers servics fo A, which would be on o peincipal o
principal basis. The ancillary service of transportation is pracured by B on behalf of A ar a pure
agen! and expenses incurred by B on rarsportation should not form part of vahie of Customs
Broker service provided by B 10 A, This, in sum and subsiance i3 the relevance af the pure agenl
concept in GST '

(&) This aspect was specifically clarified in erstwhile Service Tax regime by CBEC vide
Circular Mo, 175 AL2014 - 5T, Dated: January 10, 2014;

If @ RWA promides
cerlain sevmices such os
ettt of electriciiy o
mwrter W fswed by
Heird  porsom, im the
manee of ils mmembers,
udhtgﬂ:ﬂ';pmn:’ ugm!'

L ool s members, 05

lieded front the valiee

foxohle serdce

ilable for e

prirpmses of exemplions

provided im Motifcofon

;.ifil{l'ﬂrﬁ'r or 252012-
1

Isr Eaele 521 of tee Sernice Tax (Defermination of Value) Rules, 2008, 4
i proweded Hhut expenrditure or costs moirred by @ seroice provider ds g
prre agent of the recipient of sermice shall be excinded fram the Dalne of
uxahls serwice, subject to the condittons specified i e Ralg,

For ilhestration, urkere the payorent for an electricity bill raised by an
elevtricily frunapission or dibrilecdion wiiliby in the mame of the owner
|;|_-|Fr,m ppq'rfr.rp:r:! M respeck .qrgfm:ﬂlfnﬁ!y coresacrsed !?I.lm:'m.r, 5 collecied
wreed gt by e RWA fo the wliliby, without charging any commission
o @ cotsideration by any clfer nemme, e RWA i acting as o pure agent
drnd Hewece exclusion from the value of taxable sevvdce wonld be
available, However, m Hae case of vleckricity bills iseved i b maore af
RWA, im respect of electricity consumed for conmmmr use of lifts, motor
prrps for unaker sepply, lgkts v commmn ored, efe., since there i mo
agent iitndoed in these bnensactions, the exclesion from the malue of
liexihle service wonld wot be soailahle,

()]
earlier judgments [refer JOC Reality (Tndia) Pyve. Led v. CCE (20013) 32 5TR 427 (Tri-Mum), EON

Hinjewadi infra. Pvt. Ltd (2012 TIOL-1688-CESTAT-Mum)].
(19}
electricity’ is continued even after the Constitution of India was amended [vide Constitution {Une
Hundred and First Amendment) Act, 2016, Effectively, this means that clectricity remizin s subject
maatter of State and cannot be subject to GST.

Further, electricity charges are not liable to Service Tax has been upheld in numerous

Further, it is pertinent o note that Entry no. 53 Le. "Taxes on the consumption or sale of

(11} In the instant scenario, the facts can be summarised as under;
r. Mo Parties to contract | Underlying transaction Tvpe of supply
1 Renting of property | Renling = Pain Supply
2 Supply of electricity | Supply of Electricity to lesses | Supply of goodservices in
on behalf of electricily board respoct of main supply.
{12}  Given this, purc agent is a person who provides services with respect to main service to

the service recipient and same is a per the contractual agreement between provider and recipient
of the makn service,



Rule 33 of Determination of Falue of Supply Bules specify the contractual agreement
between supplier and recipient of the main service (i.c. Renting)
(13)  As per Rule 33 of CGST Rules, the contractual agreement by the supplier with the
recipiert fo act as hiv pure agent lo incur expenditure o cosig in the course of supply of goods or
services or both, ™
(14} Hence, the contractual agreement specified between the supplier (Lessor) to recipient
(Lessee) to act as his pure agent to incur specified expenditere (1.e. Electricity) and later on provider
of main service will take resmbursement of the actual expenses incurred.
(15} Further FAQ has also clarified that, the imporfant thing fo note is that a pure agent
dees nof uxe the goods or services so procured for his own interest and this foct has o be
determined from the fermes of the confract, In the Wusoration of Imporier and Cusioms Broker
given above, assuming that the contract was for clearance of goods and delivery to the Importer
af ithe price gireed upon i the confract In such cose, the Curtoms Broker would be using the
frawnsport service for his own interest faz the agresment reguires him to deliver the goods of the

importers place) and thus would not be considered ay o pure agent jor the service: of ransport

=
) J,'_.---—a-ﬂ HE‘} Given this, we will submit that, contractual agreement specified in the said rule is between
]:-:}sun who entered in o contract to provide main service and act as a pure agent 10 inour certain

i r_wal:nues which are required to supply main service.

.f: _-:_"' il ]"H- it Aecordingly, we submit that the condition as specified in Rule 33 of Determination of

i :ralm: of Supply with respect 1o contractual agreement Is satisfied.

“rrren q,,{l’}pdulnm- of monitoring the system to track water and electricity consumption of building

- i The Company has installed IBMS Project of Siemens Building Technologies Lid 2018 to
monitar the energy and water consumption of the buildings.

i} This system integrates all the third-party sysiems w ensure more visibility on the energy

data and water consumption through energy metar infegrafion.

i) This system helps 1o measure accurats reading of consumption of water and electricity.
is ADIMTIONAL SUBMISSION TO BE CONSIDERED WITH RESPECT TO PURE
AGENT
s e refer the application filed by E-Square Leisure Pyt Lid ("The Company®) dated 23rd

Aungusi 2018 where in the Company intends to seck below clarification
- Whether GST is levied on the reimbursement of expenses from the lessee by the lessor at actuals?
- In case GST is levied what is the rate of GST applicable 10 said reimbursement of expenses?
s  With regands to same the GST authority has asked to submit the detailed note on conditions
gpecified in the rule with respect to pure agent.
s Inthis regard, we request to consider following submissions
OUR SUBMISSIONS --
s e hereby submit that, there i Contractual Agreement with the Lesser and lessor.



¢  Rule 33 of Determination of Yalue prescribes the condition to qualify cerfain expenses
a5 @ Pure agent. The table given below depict the condition aleng with detailed analyziz

thereof

B Conditions

Eemark

The contractual agreernert Iy the supplier
ewith Mo recipient lo act as s pure agent to
incur expemdibure or costs i the conrse of

stpply of goods oF servicss or both,"

The contractual agreement s entered in betwoen e
E-Square Leisure Pvt, Lid and Carnival Films Pvt Lid,

for renting, of property

Reverfines pooly the ecbual ameotnt dncerred be
procure sich goods or services in addition to
the amonnt received for supply e prowides
i feis owen accowt

ke would like to refer para 8(i) of the agresment of E-
Square Lelsure Pyt Ltd and Carndval Fiims Pvi. Lid
'Electricity charges (including moming cost of DG &
HVACH for dectricily consaned i fie Theatre and for any
Eigmage of e Lessee instelled al the Coniplex / fagads of the
I.__,.'nm-:p.l.r_t sl be reirmbursed b!,r thre Lessee based on the
reading shoren dn Hhe sub-mietes” BTU provided by ¢he
Lezssor al the Multiplex, at such rate (which shall be
arrived afb !:y p‘:im'ng tirg total .irfﬂ.'hll'rr'!y hill by the
nermler of inits measured excluding any late payment
charges) as inay be charged by the elsciricily fpomer
supply. company

Given this, to compute the consumption, the Company
has installed Siemens techmology for recovery of the
eloctricity charges based on respective consumpton.

; prire agend does nof use e goods or
| feruitgs so procured in kis own interest,”

The electricity charges are to be recovered on the basis
of Actual usage of the lessee,
It is £o be noted that invoice is not yet raised on Lessee,

h%=k
20

ther froléds mov intends tohald any title to
i oods or servtess so procured or sipplied
| frsgieme agent of the recipient of supply
e
A

.

s What constitutes as a title in goods is not defined
CST law, In the ordinary parlance, title means the
ownership,

*» It is important to note that, electricity or other
connections are generally registered in the name of
the owner, At the Hme of renting, right to use
alectricity is implied right given to the lessee,

® In the instant case as tenant uses the electricity, the
supplier ' Meither holds nor intends fo kold sny fitle o
goods ar gervices so procuted’. Pars 2.5 - 216 of the
original submission of nterpretation of Law And [
O Facts' has detailed discussion in this regard,

The suppifer acls as a pure agent of Hee
recipient of the supply, when ke makes the
preyrstit fa fhe Heird party on-autiorisation

iy suechh recipieni;

As the agreement clearly mentioned the fact that
electricity used is collected from the lesses it conld be
constrised that, E-Square Leisure Pvtltd makes the
payment of electricity charges on behalf of Carnival
Films Fvr. Ltd.

It is to be noted that invoice is yet to be raised on
Lessee,

the payment made by the paure agent o
belalf of He reciplent of supply s been
separately indicated in the inwrodce isswed by
ife pire ggent o the recigicnt of serrice

Invoice is yet to be raised on Lesses.

||

e supprlies procered by bhe pure agenl from
the Ihird party as o pure dagent of the
recipient of sagply are i addifion o the
SETTCEs Be suppiics o His goue acconil

¢ The contractual agreement is entered in between

lessee and lessor for renting of property and not
providing electricity

= Thereare two supplies, Lo, one of renting of property
and another or providing electricity. Thus charges
for clectricity are in addiion lo the ronting of
immovable property service provided.




o Accordingly, we submit that the condition as specified im Rule 33 of Determination of Yalue of
Supply with respect to contractual agreement is satisfied,
346 ADDITIONAL SUBMISSION TO BE CONSIDERED WITH RESPECT TO PURE AGENT
o We refer the application filed by E-Squars Leisure Pyt Ltd ("The Company™) doted 23rd Auguast
2018 where in the Company intends to seck below clanfication
= Whether GST is levied on the reimbursement of expenses from the leszee by the lessor at actuals?
= In case GST is levied what is the rate of GST applicable to said reimbursement of expenses?
s With regards to same we hereby submit that we hed applied for determination of the question of
applicability of GST of the reimbursement of expenses from lessee o lessor given below
- Elestricity charge
- Water Supply
- Property Taxes
- Cooking fuel
¢ |n this regard, we would submit that, at the time of filing of application for advance ruling the
Company was intent to enter in to the Agreement with Camival Films Private Limited {herein
“m. under referred as ‘Lessec’). Henee, the terms of the agreement were not final. Given this, we had
' m ied for the determination of GST liability on the expenses which we were infent to collect from

E}o;.rq'.' , it is to be noted that, in the registered agreement the Company has sgreed o reimburse
gﬁu.*cl:ﬂamscs given below at nctual

Water Supply
Given the aforcsaid, we submit that kindly consider the revised details of reimbursement of
cxpenses given below for determination of GST Lability,
- Electricity charge
- Water Supply
4, CONTENTION - NED OFFICE
The submissions, as reproduced verbatim, could be seen thus-
Issues an which advance ruling is sought are
|. Whether GST is to be levied on reimbursement of expenses from the lessee by the lessor at actuals?
2. In case GST is te be levied, what is the rate of GST applicable to said reimbursed expenses?
With reference to fecis az per Annexure [, additional information wis sought from Vaizhali Kharde,

Chartered Accountant, regarding method for "t actual determination of expenses of electricity, wser

charges, property tax, cooking gas,
In response, additional submission in proforma Annexure 1l is given by dealer on 10.09.2018 through
email. Also, copy of contraciudl agreement between E-Square Leisure PYT LTD and Camival Films PV

LTD was produced by her,



As per point no 4 of the submission, E-Square Leisure PYVT LTI has installed IBMS project- (| to monitor
energy and water consumption of building, (i) to integrate all third party systems to ensure more visibility
on energy data and water consumption through energy meter integration and, (i) 1o help o measure
accurate reading of consumption of water and electricity,

As per para 8§ (i) of coniractual agreement, about utility charges, electricity charges (including running
cost of DG and HYV AC) for eleciricity consumed in theatre and for the signage of the lessee installed at
the complex/ facade of the complex shall be reimbursed by the lessee based on the reading shown in the
sub-meter’ BTU provided by the lessor at the theatre, st such rate (which shall be amived ol by dividing
the tatal eleciricity bill by the number of units measured excluding any late payment charges) as may be
charged by electricity power supply company. And,

As per para B (11], charges for potable water and RO treated water shall be metered separately  and charged
at actual cost, And,

As per para 9 (i), Property tax shall be bome and paid solely by the lessor E-Square Leisure PVT LTD.
Said contractual agresment does not mclude any terms for reimbursement of cooking gas and about
method of actual determination of the charges,

Further, copies of sutward supply invoices that show separate eollection of expenses of electricity, water

‘:q:tt SE R igh . property tax, and cooking gas are not produced by the applicant.

-r,.’ ATer mﬁi.qg into consideration facts as elgborated i annexure, susmission and contertions vide annexure
Ll an.:E' gl agreement, submission on part of jurisdictional authority is as follows:
| tssm:: whilht-r GST is 0 be levied on reimbursement of expenses from the lessee by the lessor at actuals?
H.epr;.-* 's‘l:.‘:-

TR _GET is leviable on reimbursement of expenses from the lessee by the lessor, at actuals, Applicant has
Sl 7 Sybaited that as per rule 33 of CGST Rules,
"Determination of value of supply rules’, reimbursements are not liable to GET if the same are incumed in
the capacity of ‘pure agenl’
For ready reference, Rule 33 of CGST Rules is reproduced as follows:
Fule 33. Yalue of supply of services in case of pure agent  Notwithstanding anything contended in the
provisions of this Chapter, the expenditure or costs incurred by a pure agent of the recipient of supply shall
be excluded from the value of supply, ifall the following conditions are satisfied, namely, «
{i) The supplier acls a5 a pure agent of the recipicnt of the supply, when he makes the  payment 10 the
third party on authorization by such recipicng;
{ii) The payment made by the pure agent on behall of the reciplent of supply has been separately mdicated
in the invoice issued by the pure agent to the recipient of service; and,
{iii) The supplies procured by the pure agent from the third party as a pure agent of the recipient of the
supply are in addition to the services he suppiics on his own account.
Explanation- For the purpose of this rule, the expression purs agent means a person who-

(a)Enters inte & contractual agreement with the recipient of supply to sct as his pure agent fo incur expendituse
or costs in the course of supply of goods or services or both;



{b) Meither intends to hold nor holds any title to the goods or services or both so procured or supplied as pure
agent of the recipient of supply;
() Does ot use for his own infersst such goads or services so procured; and
(d) Receives only the sctual amount incurred to procure such goods or services in addition 1o the amount
received for supply he provides on his own account.
Itis submitted that sxplanations in rule have o be read with conditions. As per condition (i}, the supplier acts
as & pure aeent of the recipient of the supply, when he makesz the payment 1o the third party on authorization
by such recipient, Here, ppplicant, E-Square Lekure PVT LTD i lessor, the supplier. Contractual agresrment
is between E Square Leisure PVT LTD and recipient of supply for renting of immaovable property. There is
incidenial supply of electricity, water, cooking fuel from supplier to lessee. As per point no3 to annexure [,
in accordance with contractual agreement, aforesaid electricity and waler charges, though are recovered from
lessee at actual, condition (i) to Rule 33 of CGET Rules is not fulfilled, Therefore, for reimbursed electricity
charpes where electricity is supplhied by power company and water charges where potable water is supplied
by municipal corporation, apphicant does not fulfil all the conditions to be a “pued agent’, ag laid down in Rule
33 of CGST Rules:
Therefore, contention of applicant that reimbursement of expenses of eleciricity, water charges can be
lified as expenses incurred by lessor E-Square Lejsure PVT LTD, as ‘pure agent, is not acceptable.
n” i ftu:m d electricity, water charpes even though charged zeparately in supply invoices are liable for tax
muimgh Cl.
: Pi'unhe.r.,f'-ﬁr:?lecrr]mty supplied thorough DG and HYAC, and for RO treated water, these are supplies
i 4\ I\ {mm Wﬁt and not from: third party. Therefore for such supplies, applicant is not a pure agent’ and
.:nrrn;&md:ng reimbursed electricity, waler charges even though charged separately in supply invoices
‘~. ::J_aﬂm.itﬁje for 1ax under GST Act. About reimbursement Property Tax: Yide terms of Contractual
ment, applicant E-Square Leisure PYT LTD has himseff agreed to bare the Property Tax.
About reimbursement of cooking gas: In absence of supporting documents, the question can not be

answered,
2. In case GST is 1o be levied, what is the rate of GST applicable o said reimburied expenaes?
Supply of services- renting of premises and supply of electricity, potable water are, not naturally bundled
nor are they supplied in conjunction with cach other in ordinary course of business, Thercfore, such
supplies are not composite supply as per section 2(30} of the CGST Act.
Further, as per terms of contractual agresment, electricity charges and water charges are charged in
addition to rent. As per verbal contention, these charges are intended to be collected scparately in the
outward supply invoices, on as actual basis, Thercfore, this is not a mixed supply, as provided under
section 2(74) of the CGST Act.
Therefore, reembursed expenses, if collected separately, will be liable to tax at scheduled rates.
05, HEARING

The Preliminary hearing in the matter was held on 12.09.2018, Sh. Prtam Mahurs, C. A, along

with Ms, Vaishali Kharde, C.A, appeared and made oral and written submissions for admission of
application as per detailed contentions made in their ARA submissions. Jurisdictional Officer Ms. Kiran

(-]



Sonawane, Dv, Commr, of 5. T.(E-201), Pune appeared and stated that they would be making submissions
in due course,

The final hearing in the matier was held on 18.12,2018 Sh, Pritam Mahure, C.A., along with Ms.
Vaishali Kharde, C A, appeared and made arpuments on submissions. Jurisdictional Officer Ms. Kimn
Sonawane, Dy. Commr. Of 8.T. (E<201), Pune appearsd and made written submizsions. We heard both
the parties,

6. OBSERVATIONS

We have gone through the facts of the case, oral & written submissions made by the applicant as
well as the jurisdictional officer and the applicable provisions of the GST laws in this regard.

In this case applicant intends to enter into a confractual obligation/agreement of renting of
immavable property that is to say “Theatre', with the lessee on fixed rentals, The applicant has fixed
monthly amounts towards rent, based on periods, from the commencement date. Applicant has no issue

o payving GST on rental income, property tax, cooking fuel and security deposits. In addition o the giving
of the immovable property on lesse, the applicant aleo intends to provide wtilities, such as electricity, For
Theatre and for any signage of the lessee installed at the complex/fagade of the complex through power
Supply Company and running of DG and HVAC seis end potable water and RO treated water through

e thLG installed in the complex. The utility charges such as electricity charges including cost of DG and

Y —~HVAC Fig electricity consumed would be recovered from lessee based on the reading shown in the sub-

pe meer irm:ﬁj{sd by the applicant, so also the consumption of potable water and RO treated water charges
u.uuh:l hIE rﬂc]nrercd based on the reading shown in the water meter installed for the pumpose. The ufility
&mbud:mq{t charges such as electricity charges and water charges from the lessee is the central point off
this &H.A .

..q.pp]mam iz of the view that reimbursement of water charges, electricity charges, i3 nothing but

% -"hr-
I':eii-u m‘nem of certain expenses incurred by a person on behalf of other and they do not have character of

supply as defined under the G3T Acl. Altemnatively, applicant is of the view that the reimbursement of
expenses by them can gualify as an expenses incurred a3 a *Pure Agent” and would not be considered in
the value of supply for the levy of tax,

In order to ascertain the true nature of transaction we feel it necessary to refer to centain clavses of

the sarmple agreement as below:
“Section =I-Reciols
WHERE AS:
I The Lessor iy the absofute. exclusive and lowiiul owner and 15 otherwise well ond sufficiently

entitled to the Themre more poriicilarly described in Schedufe: 1 hereunder.

Fi The Complex including the Theatre (s convirucied in accordance with the sanctioned piars duly
approved by the Pune Municipal Corporation (PMC) on the piece af land purchased by the Lessor
from. Ms. Tara Gopalji fitwta by executing Deed of Indentire daned 1.7.03, 1987 regirtered af the
affice af the Sub-Registrar av Haveli No. | having registration number 3724:2/12

Fri The Lessee hay represented to the Lessor thai, it wns and/or operaizs several Multiplex theatres
it various cities all over the country and has established for wself kigh reputation and considerable



poodwill in such business and har been operating Cinemas wnder the brond neme "Carnival
Cinemas ™ and shall rurr and operare the Theatre weder the nawe of E-Bguare Carnival cinemas,
I, Affer mepotiaions between the Partles, the Lessor has agreed fo lease out the Theatre info the
lessee and the leisee has agresd io take aver the Theaire on lease, to conduct and opevrate the
Theatre on and from Commencement Dale.
SEECTION I - COVENANT—
NOW THIS DEED WITNESSETHANDIT IS HEREBY AGREED AND DECLARED BY BETWEEN
THE PARTIES HERETO AS FOLLOWS:
THEATRE: -
f.1 The Lessor hereby agrees to demize unio the Lessee the Theatre (mare specifically mentioned im the
Echedule 1) along with the assels {move specifically mentioned v the Annexwre Bl on and from the
Commencement Date awd fo carry on business, within the Thearee premizes, of conducting, aperating and
rumning, the biigiess of exhibition of cinemadfilms’movies and entertainment in andior from the Theatre
and includes the business/os similar, allied, ancillory, incidental and related theveto by the Lezees viz,
retailing of variery of food and beverages; concession counler’s, advertisement of any meilable formats
__..-"":-"E'M'y aatiire {ncluding on ond off soreen advertivements), promafional activity, sall of cinema’ movie
P a et "Jn'e'rc.ﬂ:ahstfe memorabilia, food conrts, gaming and entertainment, ATM, etc., alang with the right to the
o

e

.

Lu.n!r Jr: _'
T e the

agement, employeds, servanls, agents, custamers and persons authorized by the Lessee, fo

g; doorways, enfrance hall, stoir cases, landings are passages in the comyplex for the
rews and egress from the Theadre the exclasive use and benefit af the whilitiess focilities
e Theatre, the exclusive nse and benegfi of the aperaring licenses for operating the Theatre.,
: ﬂa‘?}g“emw to the Theater in this DEED shall means and include what iz provided in this clause:
Y
" 4 TITLE i MORTGAGE: -~
[ TENURE & LOCK-IN-PERIOD —
The Tenure of this DEED shall be for a period of 18 feighteen years (“Term®) to be computed from the
Commencenrent Date dwving which peviod, the Lessee shall e entitled o the Theoire, The eniire Term
shail be a Lock-in-period for the Parites Lock-in-Period *) wherein the Parties shall not be entiled fo
fermimare this DEEDY save and except as mentioned in this DEED,

7 RENT =
e aared froved the Commencesment Dare, the fessee shall pay o the Lessor the following awmonnss fowards Rent:
Period (starting from the Commencement Difes) Montlily Remt Rs.
Far the first 3 years 13,168,667
41 fo B4 Vear 38,54, 167/~
7% Year lo 9% Year 39,57,292/-
1% Year to 12 Year 44,35, 885
13% Year o 15% Year 51,01, 268/
TG4 Yo ha 189 Year 5, B8, 455~

E7



The Rent is excluzive of applicable GET and/or any other indireci Taxes or cesses by whatever name called

which Lessor mey reguire to pay either af the commencermrent of this DEED or any time during the Tenure

af lease by reason of Lessor giving the Thearre to the Lessee on leage excluding any taves levied on the

Theatre building {properiy fax)

The Rent shall be subject to deduction of tax af source in accordance with applicable lows. The Rent shall

be paid by the Lessee to the Lessor on or before the 10% say af the succeeding month ie. in arrears, Lesior

shall raise invoice for the Rent recetved

8, UTILITY CHARGES:-

T addition to the Rent, the Lessee shall alzo be lable to pay the jollowing:

i electricity charges (including running cont of DG & HVAC) for electricity consmed in the Theatre

ard jor arny Sigrage of the lessee installed at the Complex / facade of the Complex shall be reimbursed by

the Lezzer based on the reading shown in the sub-peter) BTU provided by the Lesgor ar the Theatra, at

such rate which shall be arvived at by dividing the total electricity bill by the number of units measured

exclvding any late payment chargel oz may be chavged by the elecivicily power supply company
e Charges for potable water and RO freated waner sholl be melered separately and charged af aciual
& e GET andior amp fmves oy are applicahie on the reimbursement of electricity papment and water

charges, shall be borme and paid by the lessee. Lessor shall along with the invoice shall

riing documents. The unility charges ar mentioned above shall be paid within 10 days from

.. Invaice. Lessee shall always keep deposited an amounl equivalenr to & morrhs of esfimaned

g af utliity charges with the Lessar in advarce.

apec 1 L AXES:

- ____113""/ Property Taxes: The post, present and future muricipal taces, propery taxes and alse all other
tirxes, durles, cases, fees and levies of any naroe whatsoever levied and [ or imposed by the
corcermed stotuwiorylocal Auhority i respect afand / or relating o the Thearre and the Complex
feallechively referred io as "Froperiy Taxes ") shall e bovrne and pald solely By ife lessor

(i) GST on Rent and Security Deposic: The applicable GST on the Rent and Security Deposit shall
be poid by the lessee. Subject to the lessee paying the GST in time, the Lessor shall, in due
cormiance of i obligatlons, remit the GST so charged (i any) to e Lessee, to he appropriale
government autiority and file GST remrns as prescribed, within the starutory  dmelines,
mentioning all appropriate and relevant information on the GST platform, which enables the
Lessee to claim fimely credit of GST in the approprice GST registranion against the Tax invaice
issuwed by the Lessor, In the event, the credit of GST is not granted or denied under the applicable
faws for non-payment of iaxes charged or on aceourtt of any mom-compliance {Including bur not
fineited to non-filing of information, non-fling of returns, non-payment of appropriote GST fo
appropriate goverament ¢ incorrect submission of information on the GSEN Matform), then the
lezsor shall rectify the said mon-compliancesiervors in the event, the non-compliance’ errar is pol
vectified in o timely manner, then the lessor shall kave to pay the amount of GET charged along
with the inlerest. Penalty andior any other cost.

()]



iw SECURITY DEPOSIT AND GST THEREQN:

i) The Lessee shall deposit with the lessor an amownt of Ba 57, 50,00,0080/- (Rupees. Fifty Seven
Crore Fifly Lakk only) towards interest, Free Refundable Secarity Deposit (" Security Deposit"
irt the following marner:

fi Rs. & 62,50,000/ (Rupees Eight Crore Stxty Twao lakh Fifty Thousand only) has already been paid
by the Lessee to the lessor recelpt whereof is hereby acknowledged by the Lessor; and

{ii) K. 48,87 50,000/~ (Rupees Forty Eight Crore Eighty Seven Lakh Fifty Thousand only) shall be
pald simwltaneously with the vegiztration of Lease Devd,

bJ Lessor will seek advance ruling of the applicability of GET on the Security Deposit. T case, if the
rading stales that G8T ix applicable on the Security Deposit e if there is a demand of GET from
the concermed Government department, then lessee heveby agrees fo forthwicth reimburse the
apprapriate GET on the security deposit with interest aud peaalty, i any, and 1o indemwify and
keep indemnifies the Lesror frowt and agatnst any Dabiling penalty which the Lessor has 1o bear
o# account of non-payeent of GET on the Secwrity Deposit. The Lessor shall fszue tax invoice'debil
note for GST on Securify Depogit.

The Sacurity Deposit shall remain interest free with the Lesson throwghewut the Tevwre and it shail

refundable on the expivy of Tenure in the manner specified herein this DEETY,

12. 7 COMMON AREA MAINTENANCE (CAM):

o) ";Lk.r“lpg the Term hereaf, the lesvor shall ensure, including but nof imited to the following:

ik l that the Common Areas ineluding the Pavking Area and areas outside the Thearre, ava

_,."',,,-‘:“,; always kept clean and are maimtamed in good condition;

: _.,,{.':_‘,;,'ﬁ:d that the imgress awd egress for the potrows showd remaim availoble, Tifis should be
operatiornal, lghiing in areas leading o the Thearre and Parking are made avallable, ar
feast 45 mitnotes, before the beginning of the first shovw B, af Least 45 minutes, after
the end af last show

(Tt I engage proper agencies for cleaning, washimg, Sweeping and honsekeeping all the

Common Areas and orees owside the Theatre, provide parbage bing and ensure dhe
service of garbage collection and timely disposal of the same,

fiv) phar the common Areas and areas oniside e Theetre, Hghiing and HVAC shall be fully
aperariaral and fumctional of thelr full or reguirite capacity, on an wrinterrupied basis
every day for I65360 days inm o Year owd shall amesdcowse o arend all repairs and
servicing in respect therealin o fimely and promipr marer,

v fcr mainiain, repair, replace & upkeep of common and dedicated, equimment & wiliies,
maf fimited to pardening and landscaping expenses, all Parking Arvea, passages, corridors,
coirnpardds, I8 kalls, elevarors, escalarors, Diesel power Generating (DG} set (1 not
dedicated for Theatre), electrical wnits and poawels, basemewi, passages, siaircases,
lobbies, alr conditioning system, firefighting plant rooms, reads, paving 's, lights, drains,
sewers and other amenitics locarted in the Common Areas;

i) Cost af AMC's for the equipment and services ousside the Theatre and in the Complex;

%



fwii}  To make adeguate provision for round the clock secwrity for the Complex excilvding the
Theatre, The services sef out al (i) to (vii) hereinagbove are collectively réferred to ax "CAM
Services' The Lestor may appolir specialized service provider, agency or agencies
(hersinafier referred to as "CAM Agency) entrizting thewr Hie responsibilities to provide
the CAM Services. However, any such appointment shall absolve the Lessor from fuifilling
itx obligations towards the Lessee relating to CAM Services and in the event of defoult or
deficiency on parl of CAM Agencies in fulfilling lis obligarions towards the lessee, the
lessee shall be entitled 1o call upon the lessor fo recilfy the default or deficlency on the
port of CAM Agencies by giving weitten notice and the lessor shall be bound to rectify any
defendt or deficiency on the part of the leszor’ TAM Agencies in fulfilling its obiigarvions
tovvards the lessee within 72 hours from the dave of notice,

(] if the services provided by Lexsor or s momiraied agency are deficient with respect o CAM
Services for a continwous period of more than 7 (seven) daoyve, then the Lessee shall have the liberty
tor diy And deeds for and o behall of the lessor and af the Lessor s cosf fo remove such deficiency.
The lessee shall raize an invoice along with GET on the cost incurred on the Tessor and lessor shall

'I:"L"'; w. Py the sane within 15 dave of receiprt af invoice,
WEE RL , S
: F—F’“—fr.,i: o j{f- Lessee shall pay to the Lessor/CAM Agency, CAM Charges plus G3T az gpplicabie ar actuals.

. Thirestimated CAM Charges for every period of 8 (Six) months of the Term shall be poid by the

fris ,a!%nﬁ' izt any mwount powd lowards Sinking fund condior any other find created for replacement
: i machinery which is sutside the Theatre shall not be a part of the CAM Chavges did not paid

o -

It ix clavified that the Common Areas have not been legsed to the lessee and will be wsed kv all the
occipanls in the Complex,
Iz MAINTENANCE OF EQUIPMENT, AMENITIES & FACILITIES IN COMMON AREAS
AND THEATRE
The Lessar shall ensure thal the equipment and amenities required for operating the Theater except any
such equipmrent which fo provide within the Theatre, shall be provided and maintained in the Complex
throwghont, The Tenure of this DEED and the same shall, subject 1o Force Mafewre, be fully operational
and fimcitonal, at their fill load / capacity, or an uninterrupied basts ar ail thnes during the Tenvre of this
DEED at the costs of the Lessor. On and from the Commenrcement date lessee shall be liable fo maintain
the equipment in Theatre ai its cost. The exisung AMC's for the equipment in the Theatre shall be renewed
by lessee ax and when it is due. Any consumables § not part of AMC shall be procured/®illed to the lessee.
Dwring the Temure of the leases the lessee shall be table o maintain the plant and machinery, equipnent,
[itting, fiviures. et installed inside the Theatre and the Lessor shall maintain the plant and machinery,
fights, fliings, ficaures, DG, erc. installed outside the Theatre which includes the facade and Compiles roof
It is clarified that any equipmnt cutside the Theatre premises but dedicated for the Theatre shall be

mainiained by lessee, However any replacement of such equipment shall be done by the lessor.
an



The lessee shall be at likerty to carry om during every 6(zix) years span from the commencement Date
rencvation of the Theatre. In case, the lessee decides to carry out renovation of theatre, the lessee shall
pravide advance 7 seven days ' notice to the lessor before commencing such renovation activity, In such a
case, the Lessee shall be envidded to reduction of preportionate rept pev soreen for a period clasure for
such renovation not éxceeding 30 days. Such activity shall be done as per the mutual conseni of the Parlies.
No structiral changes will be permitted during swch refurbishment, repairs and renovation withaut the
written corseni of the lessor,

14, PARKING AREA -

15. HOARDINGSSIGNAGE -

16, LESSOR'S REPRESENTATIONS & COVENANTS:

18. LESSEE'S ASSETS*

From the conjoint reading of above clauses of the agreement we find applicant has agreed to lease
out the Theatre which is an immovable property to lessee to conduct and operate the Theatre for rent. As
per entry no, 5 (a) of Schedule 11 - Activities of Transaction to be treated az supply of Goods ar supply of
Services; renting of immovable property is a supply of services and hable to fax under the provisions of
Act. We strongly feel that Theatre business will not be organic unless it is accompanied with supply

B

,;, ““’E 2 oF apd water, The utilities such as electricity, supply and water supply are basic amenities subject
r: " "-'*h'":"ll fﬂﬂaﬂﬂﬂl‘ authority will not issue’ Mo abjection Certificate’ to conduct business of munning &
_.E" ﬁ&:m: 'ﬁs -_-,h:h applicant is providing more than two services such as renting of immovable property,
i L £ Eﬂppl}f nfj'rhwa:r through DG set and water through RO besides cooking fuel. In this view of the matier

,;%:L , = “we shall now discuss whether the provision of impugned supplies, constinute composite supply or mixed
e "—i."f'tswm defined under GET. The expression composite supply has been defined under the Act as below:
“=ouKection 2(30) "composite supply” means ‘o supply made by a raxabie person fo o recipient consisting of
fwo oF more favable supplies of poods or gervices or both, aor any combination thereof which are
naturally bundled ond supplied n comjumction with each other in the ordinary conurse of business, one of
whick ix o principal supple”
The concept of composite supply has been explained in GST Flyer No 4 as below: -
The nature of the varisus services in a bundie af services will alvo help in determining whether the services
are bundled i the ordinary course of business. I the narure of services i1 such that one of the services i
the main service and the other services combined with such service are in the natre of incidental or
ancillary services which help in better enfoyment o a main service, For example, service of stay in a hoiel
ix aften combined with a service or laundering of 3-4 items of clothing free of cost per day. Such Service
is aw aweillary service to the provision of horel accommaodation avd e resultan: package would be reated
as services naturally bundled in the ordinary course of business.

From the scrutiny of clauses of the agreement and applying the above test to the facts of the present
case we find that renting of immovable property would be the main supply and provision of other utilities
such as electricity, and water supply, fuel cic. would be in the nature of ancillary supply which help in
better enjoyment of the main supply that is Theatre. Principal supply or main supply basically signifies the

supply of goods or servives that is formed as a substantial constituent of & composite supply and any other
el



supply being ancillary. We must accept as o matter of fact all provision of services as envisaged by the
contract arg interdependent and if one or mone 15 removed the nature of supply would be affected.
From the above discussion we conclude that utility charges in the nature of electricity charges and
water reimbursed by the applicant from lessee forms part of composite supply.
The second line of argument adopied by the applicant is that even if the reimbursement is construed
as a supply under the GST Act, tax can nat be levied as the expenses are Incusred by them as ‘puse agent”,
Section |5 of OGST Act which has assigned meaning to the expression 'transaction valoe'. is
reproduced as below:
Value of taxable supply.
{1} The value of a supply of goods or services or both shall be the transaction vales, which is the price
actually paid or pavable for the said supply of goods or services or both where the supplier and the recipient
of the supply are not related and the price is the sole consideration for the supply.
(2} The value of supply shall include—
a)  any taxes, duties, cesses, fees and charges levied under sy bow for the time being in fosce other than
,,,p NCE "‘g\m the Central Goods and Services Tax Actand the Goods and Services Tax (Compensation to States)

I,.-’#‘"" .-’u..'l*ﬂ gﬂi separately by the supplier;
& {h_] _-.&kgm that the supplier is liable to pay in relation to such supply but which has been incurred by
i .:-E of the supply and not incloded in the price actually paid or pavable for the goods or services
-I—-ll .n,'
s
ﬁ dié‘umal expenses. including commission and packing, charged by the supplier to the recipient of a
|l. S"!P-

- y and any amount charged for anything done by the supplier in respect of the supply of goods of
services or bath at the time of, or before delivery of goods or supply of services;
{d) Inmterest or late fee or penalty for delayed payment of any consideration for any supply; and
(&) subsidies directly linked to the price excluding subsidies provided by the Central Government
and State Govemments.

Explanation.—For the purposes of this sub-section. the amount of swbsidy shall be included in

the value of supply of the supplier who receives e subaidy.
{3} The value of the supply shall not include any discount which is given
(a) before or at the time of the supply il such discount has been duly recorded in the invoice issued in
respect of such supply: and
(b} afier the supply has been effecred, if -
(i1 such discount is established in terms of an agreement entered into at or before the time of such supply
and specifically linked to relevant invoices; and
(i} input tax credii as is atiributable to the discount on the basis of document issued by the supplier has
been reversed by the recipient of the supply.

Thus the value of supply includes all amounts that pertains to specific supply for the purpose of

levy of tax except, subsidics provided by the government and the value of discount. However, as per Rule
33 of GST Valuation Rules, 2017 the expenditure or cost incurred by a supplier, as a pure agent of the

recipient of the supply shall be excluded from the value of supply. However, such exclusion of expenditure
wr



incurred as a pure agent is possible where the conditions are required to be considered as a pure agent and
further conditions stipulated in the rules are satisfied by the supplicr, The elevant rule is reproduced as
below:

Rule 33. Value of supply of services in case of pure agent  Mebwithsianding anything contended in the
provisions of this Chapter, the expenditure or costs incurred by a pure agent of the recipient of supply shall
be excluded from the value of supply, i all the following conditions are satisfied, namely, -

(i) The supplice acts a5 & pure agent of the recipient of the supply, when he makes the payment to the third
party on authorization by such recipient;

(ii) The pavment made by the pure agent on behalfof the recipient of supply has been separately indicated
in the invoice issusd by the pure agent to the recipient of service; and,

{(iii} The supplies procured by the pure ageni from the third parly as a pure agent of the  recipient of
the supply are in addition to the services he supplies on hiz own peeount,

Explanation- Far the purpose of this rule, the expresgion pure agens maans & person wiho-

{a)Enters into a contractual agresment with the recipient of supply to act as his pure agent to incur expenditune

or costs in the course of supply of goods or services or both;

e recipient of supply;

for his own inferest such goods or services o procured; and

'f%znl}l the actual ampunt incurred 1o procure such goods or services in additicn 1o the amount
lbr' uppky he provides on his own account,

teftu'e the issue before us i3 w decide whether on the facts of the ransaction the appHcant can
a5 a pure agent? Broadly speaking a pure agent is one who, whilst making a supplv 1o the
recipient, also receives and incurs expenditure on some other supply on behalf of the recipient and claims
reimbursement (as actual, without adding it to the value of his own supply) for such supplics from the
recipient of the main supply. While the relationship between them (provider of service and recipient ol
service} in respect of the main service 15 on a principal (o principal basis, the relationship between them in
respect of other ancillary services is that of a pure agent.

With regards to pure apent, applicant contents that the reimbursement of expenses; incurred by
them, such as elsciricity charges, water supply charges ete. from lessee are lowards payment o the third
party suppliers. However we lind that the facts state otherwise. The applicant has installed the mam electric
connection and has different sub connections at each location for reading acial consumption of eleciriciny,
Applicant has also installed the DG sets for generation of electricity in case of power failure. The water
regquired is also provided through BO sysicm, All these goes o show that these supplics are on fheir own
account and is for effective enjoyment of activities related to the Theatre. Further, we find that the provision
of supply is made by the applicant 1o comply with the mamdatory requirements of the local body and the
Licensing Autherity under Cinetsa Act and Cinema Rulbes ¥ to operate the Theatre.

Further, from the terms of the agreement and the transaction, we do not find any authorization,
obtained by the applicant from the recipient of the services, to act as pure agent and to make payment to

third parties.

Z3



In view of the sbove, we accept the contention of the jurisdictional officer that the applicant has
failed 1o establish themselves as a pure agent as defined under the GST Valuation Rules and therefore the
expenditure or cost incurred by the applicant and subsequent reimbursement thereof cannot be excluded
from the value of supply.

06, In view of the deliberations as held hereinabove, we pass an order as follows:

ORDER
{(Under gection 98 of the Central Goods and Services Tax Act, 2007 and the Mahoaroshira Goods
and Services Tax Act, 2017)

NOGET-ARA- T172018-1%/B- | 71 Mumbai, dt. 25 ,x"r I l/ri-‘l &
For reasons ax discussed in the body of the order, the guestions are answerad thus —
Question = Whether GET is levied on the reimbursement of expenses from the lesses by the lessor at
peiuals?
Answer = Answersd i85 in qffirmaive,
Craestion = In case GET is levied. whan is the rate of GST applicable to said reimbursement of expenses 7
Answer - A5 the reimbursement of the expenses constitute composite supply GST would be poyable ar

a rofe as applicable to the principal supply,
Ry ey
i)

. —_— ] — —e] —
/ B. TIMOTHY B. V. BORHADE
(MEMEBER) {MEMBER)

CERTIFIED TRUE COPY

Copy to:-

L. The applicant il

2. The concemned Central / State officer S

3. The Commissiorer of State Tax, Maharashtra State, Mumbai M FR

4. The Commissioner of Central Tax, Churchgate, Mumbai ADVANCE RULING AUTHORITY

MAHARASHTRA IMAE
5. Juint eommissioner of State tax , Mahavikas for Websile. STATE, MUMEA

Motz - An Appeal against this advance ruling order shall be made before The Maharashitra Appellate
Autharity for Advance Ruling for Goods and Services Tax, 15" floor, Air India building, Nariman Point,
Mumbai — 40021,
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