MAHARASHTRA AUTHORITY FOR ADVANCE RULING
ST Bhavan, 8 floor, 'H Wing, Mazgaon, Mumbai - 400010,
{constituted under section 96 of the Maharashira Goods and Services Tax Act, 2017)

BEFORE THE BUENCH OF

(1) Shri B. V. Borhade, Joint Commissioner of State Tax, (Membaer)
{2) Shri B. Timothy, Addl. Commissioner of Central Tax, (Member)

GSTIN Number, if any/ User-id TAAACCIISABIZW I
Legal Mame of Applicant Cumming India Limited i
Registered  Address/Address provided | Cummins India Office Campus. Tower A, 5th floor.
while -e:.hr,qi.ninE E-.-sf-.'.-.:-'fl ‘au:nrzj.' Ni: 21, Balewadi, Pune - 'i'l'.ll:lll-ﬁ

Details of application - GET-ARA, Application Mo, 65 Dated 10.08.2018 Il
Coneerned officer | Range |, Div-Y [Khadakwasla), Pune 11 Commissionerate,

Mature oF actvity{s) -[_pr-:-pﬂsclc.:l Fl rTrP::-mI:j
fr respact of which advance ruling sought

A Category Fackory f Manulacluring Service provision, Input Service
| Dhistritutor o X
] Description (in I:uri_u!-} Applicant is a groap company af Cumming Ine. gituated

im Columbux, Indiaria and as such is engaged in
manufacture, sale of a variety of diesel engines, parts
thereod and related services: and undertakes all day-to-
I day activities reqoired therefore.

Issue, 5 am which advance ruling required | i) classification of goods and/or services or both
v} determination of the lability to pay tax on any goods
or services ur both

Cuesionis) on which advance ruling is | As n:pn;:nrlu::e-.a in para 0 of the Proceedings below.
reuired L

PROCEEDINGS

bor section 98 of the Central Goods and Services Tax Act, 207 and the Maharashtra
k Goods and Secvices Tax Act, 2017)

mrhmys.f"iﬂmrmtmes are classifiable weeder HSN Heading §208 or wnder HSN Hmdlng S607 of
the Customs Tariff (wlich las been borrowed for classification purposes under GST regime} as
a part used solely or principally for Railways or Trannvay Locomotives or Rolling Stock?”

At the outset, we would like o make it cicar that the provisions of both the CGST Actand
the MGST Act are the same except for corlain provisions, Therefore. unless a mention is
specifically made to such dissimilar provisions, o reference to the CGST Act would also mean a
reference to the same provision under the MGS |1 Act. Further to the carier, henceforth for the
purposes of this Advance Ruling, a reference Lo such a similar provision under the CGST Act /
MGST Act would be mentioned as being under the "GST Act”.

02 FACTS AND CONTENTIONN = AS PERTHE ATPLICANT
The submissions, as reproduced verbatim, could be sweon thus-

STATEMENT OF THE RELEVANT FACTS HAVING A BEARING ON THE QUESTION(S) ON

WHICH THE ADYANCE RULING 15 REQUIRED
i



4 | sought o e assessed for GST at a nomi nal walue

This Application is being preferred on behalf of Cumpuns India Limited ("Company/ the
Applicant™, a company incorporated in India under the provisions of the Companies Act, 1956
having its registered office at Cummins India Office Campus, Tower A, 5th Floor, Survey No. 21,
Balewadi, Pune-41T1045.

Applicant is a group company of Cummins Inc. situated in Columbus, [ndiama and as swch is
engaged in manufacture, sale of a variety of diesel engines, parts thereof and related services; and
undertakes all day-to-day actvities required thevefore. The Applicant is duly registered under the
Central Goods and Service Tax Act, 2017 (UGST Act”) and Maharashiza Goods and Service Tax
Act, 2017 ("MGST Act') bearing GETIMN ZFAAACCTZSEBTEW.

Post-implementation of GST, the Applicant has analyzed all its business activities and day-today
pperations to ascertain levy of GST and necossary complianee under GST legistature, However,
there appears ambiguity in few of the activities of Applicant vis-a-vis interpretation of G5T
legislation, Thus, the Applicant has preferred the present application to seek a ruling relating to
the activities of Applicant which are tabulated bedow alomg with corresponding Bsue therefor:

DESCRIFTION OF TRANSACTION {In Bricf)
lazue {In brief}

Whether engines manufactured for sole or principal use
Classification of Engine in raillways, locomotives ane
classifiable under Section XV ie Chapter 86 of the
Tariff which covers parls of mallways) lwomotives or
need o be classifed wder heading 8408 which covers
in fts fold ‘Compressionignition internal combustion
piston engines (diescl or semi-diesel engines)’,

Levy of GST on facilitaion of
Cummins India Limited has obtained multiple | comnton imput services, necessity of
registration for each of its wnit that qualifics as distinct | registering a5  an  ISD  and
person. [heme | determiantion of essessabla value,
units as wall as head office of Cummins India Limated,

| receive certain common input supplies on behall of
o multiple/ all of its units registered distinctly under G5T,
hese common nput supplies are procured on pavment
¥ ST and credit thereof is availed by receiving
it head office.

Hvallment of common input supplies oo bebalf of other
it is being treated as @ service of facilltaling common
finput supplies to distinctly registered units and are

Faor the sake of brevity these issues are being, collectively presentud for a suitable ruling. Facts in
detail of each tramsaction referred above (ollowed by msue for determination in detail and
submissions on interpretation of law is enclosed vide separate Armexunes. The documents in
suppuort of the submissions are enclosed as Exhibits thereafter.

STATEMENT CONTAINING APPLICANTS INTERFRETATION OF LAW IN RESPECT OF THE
QUESTIOMNS RAISED

Classification of Engines exclusively manufacturcd for use in Railways/Locomotives

1.
1.1

1.2

STATEMENT OF THE RELEVANT FACTS

The range of products manufactured and supplied by the cempany inter alia include engine
(‘subject engine’), which are manufectured [or Railwayrs/Locomotive manufacturers Eailways as
per the design specifications provided by Railways such Railways/Locomotive manulaclurers
itself. These subject engines have sole use ol main propulsion in railways/ locomotives and have
no alternate usage. Railways, Inother words, these engines are manufactured and supplisd ‘solely
and principally’ for its application in the ratlways/ locomative engines.

The engines manufactured by applicant may potentially be classifled under heading 8408 as
Compression- Ignition Internal Combustion Piston Engines (Diesel or Semi- Diescl Engines) as
well as hoading Ba07 as ‘Farts OF Railways Ur Tramw iy Locomotives Or Rolling-Stock’ Inasmich

as these engines are usad ‘solely and principally 'in railways/ ramway [ locomotives.
2



1.3

1.4
2

The aforesaid proposition is fime and again subjected to interpretation by a1l stake holders given
the specific Section Notes under Section XV1 and XVII of the Tanff, which do not vield a clear
rasudt It may be noted that the albernate classification probablels| here lead to varied GST rate
scenarios and thus create ambiguity.

The Applicant Company thus deemed fit to seek & ruling on the subject classification matier.
ISSUE FOR DETERMINATION

*Whether engire mucinfactured and supplied safehy and principally for wse in radissysTocomeotoes are rinssifinfie

wnder HSN Hending 8408 or weuler HSN Heading 5607 of the Custonrs Turiff {which Jras ben borrowt for
clussification purposes weder GET regimc] a4 @ part wsed solely ar principaiiy for Baitosrs or Treseany Locomolites
or Folling Stack?"

3

LEGAL FROYISIONS
Relevant Section Notes under Customs Tariff

SECTION SECTION | DESCRIPTION

NOTE |

xX¥l1
corers chapter 64) (1) articles of Scction AV chapler 84}

ficter-alia | 11} 1. This Section does not cover: (Inter-alia covers

X1l
cooers chapter B6) the following articles, whether or not they are identifiable as for the

fimter-atia | Iic} 2. The expressions parts” and "parts and accessories” do notapply to

goods of this Scclion;
fei machines and apparatus of headings. 3401 to 3479, or parks
thereof, other than the radiators for the articles of this Section, articles
of heading 8481 or B482 or, provided they constitule integral parts of
| engines and mobors, articlies of heading 8483,

e

i

] Referances in ( hapters Bs to 88 1o "parts” or "accessories”. do not
apply b parts or accessorics which are not suitable for use solely or
principally with the articls of thase Chapters. A part or accessory |
which answers boa descriplion in two or more of the headings of
those Chapters is to be classified under that heading which
corresponds o the principal use of that part of acoessory.

41

4.2

4.3

usloms Tariff entrics
HEADING | DESCRITTION
5403 COMPRESSION- IGNITION [INTERMNAL COMBUSTION
FISTON ENGINES {DIESEL OR SEMI-DIESEL ENGINES)
B60T TTARTS OF RAILWAYS OR TRAMWAY LOCOMOTIVES OF |
ROLLING-STOCK

OUR SUBMISSIONS

SECTION NOTE 3 TO SECTION XVII OF CUSTOMS TARIFF SUTERSEDES ALL OTHER
NOTES AND REFERENCES AND MERITS CLASSIFICATION OF EMGINE
MANUFACTURED BY THE APPLICANT UNDER CHAITER B6 BASED ON ITS USAGE
Doing to sole and privcipal usege, Seclipr nele 3 do Section XV ppvifirn clissification of subject govds
wirder Cleopter 85

The classification of poods ander the Goods and Svrvices Tax regime 15 expressly aligned 1o
Chapter/ Heading / Sub-heading / Tarit! item nnder the First Schedube o Customs Tarifl Act,
1975 ('Customs Tariff) and warrants reliance on the riles of interpretation and Section)” Chapter/
General Explanatory note thereto, which provide proscription for interpretation of the Cuatoms
Taritf {refer to Explanation (i) & (iv] in the CGST Bate Motification 1,/ 20 7 dated June 28, 2017),
It may be noted that Custams Tariff follows the conumen classification system, which is popularly
called the Harmaonized System of Nomenclature (1 vr FISN), developed by the World Customs
Organization and is used / accepted world over.

Mote 3 to Section X% 11 kas been re-prodused boelow foe quick reference:

"3. References im Chapter 86 te 88 lo * parls” or "acgessomes" do nol apply ta parks ar aeeessorios nrhicl are
ot switmhde for wse solvly or privcipally netl o debicles of Hioss Clmplers,,,*
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44 It i submitted that, Section Note 3 (supra) provides that, an article cannet be classified as a part of
an article coverad under Section XV unless the same is designed to be used 'solely’ or "principally
for articles of chapters falling under the sald Section, A corollary Lo the sa idd Section Mote is that, if
any heading under chapters of Section XVl covers parts of an article also falling ander that
Chapter then all such parts of the said article, which are meant for 'sale’ or ‘principal use with it
would be classified under the respective heading of chapters under Section XVIL which covers
patts. The present case and heading 8607 are it examples for same

4.5 Civen the above, in Applicant's view, the posifion 4o emerging at para 4.4 above is apt and

urambiguous.
Sole or primgipol sise of Applicand's enegias fior Euilqpas co giies

i It is submitted that subject goods are manufacturced by Applicant strictly as per the designs
provided by the Rallways Raillways/locomatives manufactirers tself. This fact 19 evident from
the Purchase Order issued by railways/locomotive manufacturers itself. This fact is cvident fram
the sample purchase order issued by railw iys/ locomotive manufocturers Ratways to the
Applicant. A sample copy of such Purchase Order alang with detailed design specification is
enclosed as Exhibit -A and Exhibit- B

4.7 It is sphmitted that, the su I-_'.Pg:i engines ip=a lacle are not E-I'Fﬂl:']l.' ] gﬂ-l‘lmir use sinee the same
have been manufactured o cater to a specific design and configuration. As & matter af fact these
engines {made to specification of Rallways/Loecomalive manufacturer) do not have any other
buyer and hence, cannot be supplied by the Applicant ptberwise than o raflwavs/lncomptive
manufacturer for specific railways application

4.5 In view of castomized design/ specification, lack of usage other fhan in railways/locomotive
engines, it is evident that said engines arve indeed manutactured solaly and principally for its usage
by the Rallways/Locomotive manufackurers as a part of railways/ tramway,/ locomative and
hence, qualify the test of Section Kobe 3 of Section XV, In such & case the subject engine merit s
classification under heading 8607 as ‘parts of railways or framway locomotives or relling stock
natwithstanding a probable classification under any other chaptes ol the Customs Tariff.

4.5 Classification of goods owing to lis sole and peincipal psage 1% sU pported by a plethora of judicial

precedents [k is well settled Law that predominant use o be established where classification relates

to function of goods. In this regard attenbion is inviled 1o the decision of Hon'ble Tribunal in the

' case of Hi-tech Industries Limited va, Commissioner of Customs, Bangalore (2005 (180) ELT (356]

™ ,]‘ herain an identical issue tn the context of classification of goods on the basis of principal or gole

% ime of the goods was invalved. As a matter of fact, the facts af the sald case are applicable mulatis

tandis in the present factual matrix. The Hon'ble Tribunal while deciding the case in the favour
b } *'?.f the amsesses reliod on the observations of the Commissioner [Appeals) while passing the Crtder
R w0 i Appeal as under;

1“"'c'!-'r.,.. B o 93" 0 s ohserted that the fmpiogred prodact wrperied by the appellinels 5 o web comenr. Fronr the techaical
-] _13 rha =1 '_-I:L;:-ﬁ‘jr. [ikerature submitted at the time of personal kearing, it i ofserved Hurt e canrern 1s ot st owrdizemry camer
o —=i= anid fusections by with the comypuler and thrs caiiera Iirs got very specific fusichions ad if works basivailly

a5 a part of the coprpa ter and conned frnction andependsizily on s omn Thines, ¢t o5 obsereed Heaf e web
crimtient imparted by the appellaint is pod we ordiinny cenice it dioes nod frenction indepenidently, The irage
v be cophirred andy when i 15 cannecled nridh Hae congreer. Fhiats, from dhe above, it can be seen Hant the
prodct isnsported fry the ppellants i 1ot an ordinery coneni iterad Heewefore avill rod (@l under chagler 50 os
Ireld by the fonarer auethvarstyy. 1he proper clssification will be nider chapler 84.73 or 84.71. Besiides, a perutsil
of the afavesard pudgamenii of the Hea' e Trit reatd st < feanrly inelicnles that all those items whidch come mong
turidly Hhie comprter are fo he trested @8 spires il necessovics. Thas, i viete of e subimissions made by e
wppeliants anad fin vicar of e case e referred T by the appellands ab U Tine of personal Tearing, o is
pbserved that the proper clissification af flee prrodinct wnaler clussification e fid B smder chapter 847330 or
&4.71 amd mot wder chagler 39 as-keld by the lower withority. [ s aside M erder passed by Hee loner
anthority e wllore the appeal filed by te appelimde

410  The above decision of the Hon'ble Tribunal has further been affirmed by the Hon'ble Supreme
Court in Commissioner vs, HisTech Computers - 2015 (321) ELT. az27 {5.C)).

491  Relianee is further placed on Rail Tech vi. Commissioner of Central Excise Chandigarh (2000
{120) E.L.T. 333 (Tribunal)] where in the fallowing was held:
"0, Thwe here porusal of Tariff heading 7610 sfaws Ul 1F covers alwpinium striclures awd parts thareof-
The mrbry “rornadaios and theer friies”™ I Betedetedd words, in N TarifT Heniting refers omly o fiue prris
af Hee structure, Even tee aliemintu, - pliies, sinls, prafiles, tubes e the ke, Jnd Feen referred to il this
Tariff Hemding s Hee ones prepared for use in slrachivees. Sinrifarty, Hee entry i e sub-feemading 7610 1@ of
this Tieriff Hewding, regarding doors, rean s ituel thirr franies aied Hereslalds for deors rofers te e ones
afuich are meani for wse in He struchees ay Hiis colry 55 o it i the sub-hending of the mam fariff

4



heading 76.10 of the CETA. The entrs dn the Tardfl Teading and sub-leading have not o be rend
distinctively but collectively and in sich o s Sl S eebng i the s Terdff Heading 76_10 doss not
hecome sirperfTuous, rediondent or in eny manaer ispliled frone ifs sebending entey. Therefore, ouly iose
staors, roimagros and fiedr frivmes aod Bueshold for doors, woid be coeved by sub-loating 761010 of the
CETA toluck Tue relemmice wml uge tr e stivciiores wud siod ofhers. 100 (o Whe orstoad orse, adeerf ey,
afvirmisieem doors apd unndors prermfctieeed by fe assessers Tace o wse o relevance B e siracliones,
Thiese are bhetng manfaciured by them on (e drostigs muad specifivations proeided to e, b e ratioags,
for their sole wse in e raitoans cometes, These aluwiiniine windows gind deors, a5 not dispuied by the
e bc_ll.h;f ps, are gedher onrekedable a0 e monrked nor ecan be need i ary shrmclien. He b rnﬂicrfni'f_l,.'
cotceded tha fhese can h:sn]'u:"]y v fr N riltoguinys oomclies Thid befreg so, it caw be Sd__l"l'!y cosiclindiod Hal
these are parls of e sriloags drrm:fmhl- nreder 'J'rrr!_l:;rfl'n.'ml'l.lrf A A subh-Doeding 8607 00 d_.lr e T'I‘I‘HII
'I'l'rpriu.-.ipm' Hhiet ﬂ}q_{'{ﬁ{' dariff eitey Iras o preal mewer the i'.;.ll:rml' erilry. i5 mmabd atfracted o s case, T
evente bokers o Mo ingpargmned order difed 15-06-1994 Ty e Collector frfach is U sadfect matter af the
appeat! aof e aasesaees) is begally correct w1 fadf con b found aoith e s, "
412  Theclassification of goods owing o sole and principal usage thercof in view of Section Mote3 5 a
widaly regarded and accepted position of law and the same Is also supported by Circular No.
17/ 90CX.4, dated #-7-1990 which darificd that Gear, pear boxes per se classified ander 83
would attract classification under heading SH77EME /K14 when specifically designed for mse
with vehicles of Section XVIL It is subnritted that though the referred clamfication was lssyed
under the erstwhile excise regime, but since the excise triff too wes based on HSN as custums
tariff is, an interpretation thereunder would squarely apply 10 present matter also, A copy of the
said clarification is enclosed as Exhibit - C
413 We also place reliance on the decision of Hon'ble Tribunal in he case of Hindustan Welding
Englneers vs. CCE, Calcutta (2001 (133) ELT 770 [Tri-Kaolkata)] wherein Various parts such as
aluminium deors, windows, frames althowpgh penerally covered elsewhere under the Excise Taritf
were held to be classifiable under heading 8607 inasmuch as such parts were used solely and
exclusively for the railways, This ratio was laid down based on decision ot Tribunai In the case of
Rail Tech
414 Thus, in view of the seitled jurisprudence, engines manufectured by e Applicant for
S Ti-'a =, Railways/ Locometive manufacturers merit classtfication under Fleading BRI as parts of railwiays
Al e ¥ g, gr tramway lecomatives or rollmg-stock under appropricte head Ings covering parks/ accessogies.
o' 415, “Classification of subject goods under Chapter 56 based on its usage is also in line with the GST rate
' Y siricture It is submitted that the GST rate sbructure in Ingia covers in its fold multiple rates to
|agcdress the diversity in the Indian social siratification. Accordingly, & lower rate of 5% i assigned
try rpany o the articles which are of sochal significance sl are in the interest of public st large. The
necbssity of a lower rate of GST has been widely discussed by many stakeholders in the incumbent
- government as well as bureaucrats.
4.16.+° The rationale behind introducing GST with varied rate structiing, is #lso evident from the fact that
147" _ & entire Chapter &6 which covers in its fokl articles such as Railways, locomobive, rolling stock and
= parts thereof which are of substantial signilicnnes for public at lasge is subject to'a lewvy of GST at
the rate of 5%, This submission abso finds foree by Circuler Ko, 3074/ NTECET dated January 35,
M8 which clarifies ﬂur_gq:uud; supphcd Lo rnil-.-ru_:,-s. which are classified undar Chapter 86 attract
GST at the rate of 3%. A copy of the said Circular is enclosed as Exhibit-IN

4.17 In such a case, the subject praducts which ace admittedly 1o bo used solely for manufacture osf
rallways/ locomotives; merits its classificalion under Chapter Bb and thereby accord the rale of
G5T at 5% in the larger scheme of GST rale strocture.

4,18 NOTE 3e) OF SECTION XV FALLS SHORT [0 EXCLUDE SUBECT GOODS FROM CHAFTER
86 1t is seen that the major deterrent to classiflication of subject pemsds wnder C_hapter B4 as part fior
sole/ principal use with articles of those chaplors is Mote e} of Secticn XV of the Customs Tariff

supri,

4.149 .El' i;Fsul;m-.iH:Ed_ that, provisions of Mote 2o of Secton XV excludes articles of heading 8401 to
2479 from being covered as 'part’ under Soction XV ilsell. However, in Applicant's view the Note
3 suparsedos Mote T due to inllowing reasomns:

a. Note 3 being specific cannot be superseded by generie Note 2

h. Mok 2, by theme, seem to be exclusion for gencric parts and acoessories, which may have
multiple application notwithstanding its wsalility inter-alia with articles falling in Section XV
¢ Roferonce is also Invited to notel(l] of Secticn XV], which is inter-alia governs coverage under
Chapter B4 (which falls in Section XV1} provides as follows:

* 1. This sechion does nol comer:




(1) articles of Section XV11A" The above implies that where by virtue of specific provisions, if goods
are covered in Section XV {ie. Chapter B&07 in present facts} its coverage under Section XVE (Fe
Heading 8408 in present facts) is automatically ruled cut. Again re-enforcing that Subject jroouds
should fall within ambit of Chapter 3607 only and not otherwise.

d. Note 2(e) and 3 bo Section. XV [| are seen competing and irrecencilable, and are hence, repugnant
to cach other, in such state, the rules of statutory interpretation suggest that thee last provision {ie.
Section Note 3 must prevail over the prior {l.e. Section Note 2{e), The principle find absolute
support of available jurisprudence {refer K.-M. Nangvahi vs State of Bombay - AR 1961 3 1123
Courts have repeatedly approved the said principle holding that the last provision stands later in
the enactanent and thus, speaks the [ast intention of the makers of the statute and therefore, must
b piven effect ko,

430 Given the above, the Applicant pleads that it has already factually established that the principal
use of the goods in question, is with articles of Chapler 3 Le, as part thereof and also that, the
goods are so custom made that the same cannl be put to an alternate use ot all. Accordingly, the
correct classification of fhe subject goods should be under those heading that covers part under
Chapter 86.

421  Consequentially, it follows that provisions of Note 2{e) are rendered inapplicable where the goods
are squarely covered by eperation of Note 3 of Section XVII e, owing to thedr sole and principal
wse The said view is further strengthened by available jurisprudence, which without exceplion
favours and apgrove the Applicant's view,

el Reltance is placed on the decision of the Honble Tritunal in the case of Diesel Components Witks
vs. CCE, Chandigarh (2000 {120) ELT 548, which deals with an identical issue wherain articles of
heading 8409 were proposed o be classified undoer heading BE07 in wiew af Saction Mote 3 owing
principal usage in the railways. However departmental authoritles saught to inveke provisions of
Mote 2{e) to disallow the said classification under heading 8607,

433 in the sald case, whils layving down its ratio the Hon'ble Tribunal took cognizance of the provisions

of Section Note 2{c) as well as Section Nota 5 and held that articles in question atlract classification

under heading, 8607 in view of the collective reading of the Section Notes. The Relevant portien
of the said decision is extractod. bokow:

wedge Dheparbaeent ook e si tleet the goods mamefactered by te applicent comgang

Wsat parts of loromotives bt they are parts of maclines and apparatuses falling wnder Chapter

Fyikding 84 or 85. This approach was vuide or e basis of Note 2el, For a proper wnderstaeding

3 Cifla! Note, we read the sae:
. W expressions “ports" and *parls itenid mocessories" o el apply o the flimeing artioles, whether or
- iy are identifiable as for Hhe goods of Uis Seclioi:
& g Muachines ond apparalas of heading Nos. 8401 to 8473, monif parts Hereaf artecles of iending No: 5§51
s, - ,..-" 84,82 wrd provided they constilite ielegral parts of eugines or motors, articls of Tieading No. S4.85.°
__’fj'_ﬁ-ﬂ. 5'[-"3"?" # The Comurlssiomer in He tmprgned ovder ook mele af the iweaning or fovemabive g i the Explaratfory
Motes fo MSN, He firtier nofed He meming of Tovomeiin: o Evnvcdmpeedin. Brifunedog as a relrclke
cruetiieing e poroer wdt desed o mnlrosts
Eagp_fter comang to this conchision, e finied the ponts of e congine b fall nudpe Clanpter Headings, 84
antd &5 bormipe of Section Nefe 2(et to Secttom XYL After referrine I Mode 2, leerned Coapinfusioner failed
I reitd Wode 3 fp (ot Section, That Mot reads:
"3 References e Chinplers 86 fo 85 o ' pirls’ or mocessaries do nal apply fo ports ar acessaries adicl e
ot suitable for wse solely ar principelly nith e arfrcles of those Chapiers. A puirt oF sccessary i
ansevers o descriplion i o or swaee of the headings of thase Chaplees i€ o e ¢l fieed 1eeder Hraf lemding
il corresponds o the principul use of Heat parl o iccessary ™
It relation o Chapter Note 3, what HSN stales és: (8) Critevion of sole or peineipal wse, (1) Parts faud
wecvssories clagsifiable botly i Section XVI an in anclinr Section. Under Section Note 3, parts faud
aceaeartee nifiich are nob seitable for wse solely or princigaliy with the articles of Clapters 86 to &8 ar
pxiluded from thase Chaplers. The effect of Note 3 s therefore Jhnl arfien @ ekt oF accessary oba il o one
ar miare odhier Sechios s well @ in Section XVIL its final classificetion i deleruined by s principt] nse.
Thus the steering genr, brking systeves, road wheas, medguards, ele. wsed on many of the mobile prnirnes
fallineg in Chapter 84 are oprbually idetical wall Hrese wsed on liwe Torries af Chapier 87, mind since Hheir
principal use is with lorvies, such ports and gecessories gre clirssifined i Hiis section.”
So, thig Section Note pf HSN makes it elear Hiat frual clagsification is determined by its prieciyral
use, The principal use of the components masufactured fy e appeliaut conpany is adneittedly

as puirts of locomotioe,

A sinrlar 1sstie canne iwp o cousideration befiere this Tritaennd m He decision reported tn Bajiny Anda Ltd. p
Caflector af Cemtral Excise, Pase, 1934 (74} LT 599 wphere the quesiion, nnspectic parts of 10 sagmaes
&




4,24

425

tesed {0 anotor tehicles are ports of mofor peficles copve np for constderatioee. The Tréhual gmre the asgoer
in the affirmnetome. These poets of IO mgines whicl were Hhe anmin parts #0 He locometioe shonlid mlsa e
Ferieif as puret af e bagoanadiind ared mof a8 10 eigines coving wuder N gererel calegory. Central Boml of
Excize and Caistouns Tieed fo couesdider B dzsiee ag tooaedethier o odiater wssenibly sappdivd 1o Indier Rmlmrygs
i5 1o be classified wnder sub-femding S607.00 or otheroise, e Boond obsereed that prodect. evdidfoe
assraehiy 8 e according to fhe speciffonfions of e fodimne Raifenays ot 55 for aese-swlely dned
principaily with locoamatioes of Heading F608 aunad 8602, 11 ds clirificd Ut the diator assepably is pat 10 b
clussifiedd as parts of 1C engines wnder Fleading 8469, This wnderstmrding of te Centrol Bonnd of Excise aed
Crigtoms (v disvrmible fron cdeacdar Mo, 360 daled 17-6-0 300 wlidcle sl Trodils goodl. IV rodiator sy
it for Railunygs _Ilhrh.-.mg_ﬁl'!rr.' i focomuslioes 4 fe be Hfﬂs:-r_ﬁrlf aarder H{'uni'l'rlg FEI7F, e o ot
_Iﬁud rn|_|||-_|||e:|!r:lﬁ.:1rj'j.:\-.l| 1 e .-[:'I:-.-.l.rj'r.wuf J.'.'kl'JrH.u-:hi-'rrl r.ll.uri.lrra'gm.' paris q_”L' EngIaes miarch fr.'lrm Tocapupfrig
are aerlside f_'.l.lrrlp'lc'.r H..ﬂ'lrllrllg' Bb.

for_tre Light of the abope discussion, see come to e conclusion thal the varions compoperts
neamifactured by the appellont coprpany ore classifiahle spledy weder Chapter Heading 86 The
courtrary pivie faken by Hhe Coomriissioner is dlearly arrenogis,”

[ Emphasis supplied)

The Applicant submits that the present issue and relevant Facks are squarely covered by the ratio
laid down by the Hon'ble Tribunal inasmuch both relate o classification of goods which ane indeed
classifiable under Section XVII (including one relevant heading being 8607) due to the stipulation
of soleand principal use as per provisions of Section Nete 3 and onky failing that test would attract
Section Mote 2(e) of Section XV and be classifiable elzewhere.

Im view of the above, it is submitted that, Section Mote 2(i} fails te exchade the subject engine from
the coverage of Section XV11 and owing to sole and principal usage, these engines continue to be
classitied under Chapter 6.

Given the settled ratio emerging from the ruling above, which has an identical{ similar fact pattern
as in the present case, it is prayed that the sald view is concluded in context of the present

application as well.

e The Applicant is Further wishful of the aforesaid conclusion in view of the Board Circular 17,/490-

Lk

7 FlL iy,
‘:”"m B '_“-x:'i'..%

".,,;ﬁkw-u.gn since the basis of classification wnder excise and GST (which in turn relies on castems)

4.4

430

1.31

"% quoted above, which also confiems the Applicant's point of view though under the excise

s
i

ks HSN. a reliance of the aforesaid circular is helpful.
I’:!"-IT _ PRETATION OF STATUE - CUSTONS TARIFEF - OTHER COMNSIDERATIONS

ﬂtu - gipdry woonld prevail over geaenel en ey fpr clmssifcation of goods
Withrut prejudice to averments abowve, the Applicant humbly submits before the Hon'ble’

v .iu ority that it is a settled positon in law that, v tarifl, a spedfic entry would prevail ovir a

eral entry. This applied 1o present context would also yield a conclusion thet Heading 8408

- being, generic should be discarded for procucts for which a specific entry in form of Heading 8607

is available. This position is further strengthened by the fact that, subject goods are waed solely
and principally with articles of Chapter 86, which weuld make the heading B607 be deemed as
specific and He-ad.'mg 8408 as peneral, The not result would, therefore, Be that classification of
subject goods under the entry BS07 follows.

It is also pertinent o mention before the Hon'ble Bench that, keeping parts meant for sole and
principal use in articles of Section ¥V outside that Section {and corresponding Chapless/
Headings) would be grossby unjust imasmuch il wolld imply that specific Headings under fha
Tarlil have boen owverbookad.

Latter the better rule be applied in state of indecision Assuning for sake of argument, and withoul
admitting, even if the competing Headings aqually merit consideration amd thero 5 a state of
indecision, for classification of goods, the ganeral rules of interpretation of the Harmaonized Systism
preseribe that goods should be classifiable under the heading occurring last in the numerical order
{eammonly known as labter the better rule)

in the instant case, if the said rule is applied that also vields conclusion in favour of Heading under
Soctiom XV only Le. BRO7,

PFRAYER

"Chifug fo sobe med priseyml wsage for Redliesyfocomatives {Chapter 86 govuls) e engenes i fachipred
by Applicant are mghtly classifiable a5 ports of goods Gy wader Clapter 86 pid ey, clissifable wander
hending 8607 aud wot elseainere, GST ailes staendi thereforr, be defermined accordingly.”



1. STATEMENT QOF THE RELEVANT FACTS

1.1 The Applicant has its presence  across  various  states in India  through |its
manufacturing/ service,/ sales units. These units are located in different states of India. Therefore, in view
of section 25(4) of CGST Act, units locabed bn cack such stabe are bo be eated s 4 'distingl person’ frim

units located in other states "distinet persons”]. Below tabulated is the list of such distinct person:

THIRLIWAMKULAM FAMCHAYATHHILL
PALACE ROAD, Cochin Ermakulam

[CSTIN Spate Address Type
(N AAAMDTTISERTE | [amumu i | PEEM Ville, IND. Buililing Canal Foad, fammuo and | Ares Office
Eashmir Kashmir, 1301
FAAMCCTIEEREN Pungab Sovond floor, SCF 38, Sector 653, Phaze 11, Mobaly; | Area Olbce
| 5AS Magar, Punjal, 160062
aAAMADCTISERIZY -I:I‘u:nngxh | Lmlusirial & bosbeess J.-ark. L=t Mexor, p.tILadium. Area Oifice
; fomwir, prlol ne T8 48 Chard lgast
(eAAACCTISERYTY | Haryana | 3redl Hoor, Pl Mo 27K Udyog Wibar, Phase [L | Area Qffice
| Gurpggon, Girgaon, Haryana, 122016
MAAACCT2SBIZY | Dolhi T Floor 1,61, Shop NGO 105, M 5 Chember, Laemi Nagar, | Area Olfice
| Wew Didhi, TTREZ
OR A A AT RS2 Ra|aslha.||. oLh Pexo Offioe me, SM-G60G, 5l|:|,r|.at|.rr|: Tower, Lal | Depol
Kuothi, Tonk Bosd,, Jaigur, Rajasthan, 30124014
%A 4 aiCTT 258H1 LItar Pradish W First  Hoor,Cyber  Heights, TE G237 2&3/5, | Area Office
I Winhutl Khanc Gomali Bagar, Locknow: 2280110
CIRAMACCTISEBIEL | Assam dth Fhoor, NA, ardlaon Arcade. Dr. B Baraa Road, | Ares Office
Liabard, Gewabuall, J-'Larnrup Hl.'Lm_p-n]iH.n.. Assam
TRLONT
?_H Eﬁu?'m AACCTIS®HZS | West Benpal TiH/%, Coramic Koad, Gl Hoad, Asansol, | Depot
""., Bardbaman, West Brnga .7 13500
WTJESE.]EA [ harkharl Plot Mo 43; Mear Imam Kothi, Hazaribagh Road. | Depat
ll - Kakar, Ranchi, Ranchi, [harkhand, §540£9
21 -#.{!{_Tzﬁﬁﬂ-'jza Dalisha CPLOT NGO 473052, KHATANG BlE/255, | Depot
.|'!|'I - Pemarkola, Epmhv_g,uh Oidisha, Tk
s ] Chhattlsgarh l.‘.',m;lurld Floor, kot Nooos W oA Rappsd and BX | Depot
| Toulose,  Transport  Magar,  Kosba,  Korba,
; Chhattisgarh, 493677
CZIAAALITISAEIZ | Madhva House ™o 357, Now Markel Near BEML Gelony, | Depol
Fradesh | 5-L||_g,:rau'|b. E:inll;r:lu.IL Madhyva Pradesh, 485859
UANACCTISHRITY | Caarat [ 1300 & TR fleor, Bock-B, Weslgaie, MNear | Anes Olfice
| A WIS A club, 56 Highway, Shemedabad - 350054
ITAAACCTISERIZW | Maharashir [ Curmmines India Office Campus, Tower A, Survey Mo | Manufachurlig
| 21 Balewadi Pune, Maharashira<t 11045
TAAACCTIERBZEY | Moharashira- | Plab %o, 8-2 SEZ Industral Ares, Mamdal Ard | Maorwfacturig
BEF | Sarvadu; Saters, Makarashira, £15552 |
T AAACDTISHASEL | Waharashiva Cummins Inckia Cffice Campus, Tower A, 5th Floer, | 1502
IS0y Survry Mo 1. Bakewed i, Pune, Maoharashiza 411045
A A SCTTISRATYS | Karnatala ini Floor, B Wirg Gavatn lakefronl. Ring Boad, | Arca Offsce
Hebbal, Bargalone) Urbsn, Karnataka, 5600
ApAAACCTISRR Y | Gana Flocr 2 Hat MeS-1, Bullding Mo 5 Kot Estate, | Anee Office
lsiwag, Fargi, Goa, S50
FIAMACCTISAEIE | Eerala Floor 1, TWF43IH, VINCENT  PLAZA | Arcs Office




FAAACCT258812) | TamilNada | &2, SHEE TEA, GREENWAYS  RAJA | Manufacturing
AMMAMALAIPURAM  Chenmal, Tamil  MNaduo,

| | wooas
FAAACCTISHMZT | Puducherry Mo 14, Pillayar koil street, © N, Palavam, | Area Office
Apum par thapuaram, Puduchierry 6051 160
FHAAAGITISRIZN | Telangana Ath Floor, #H/1 404/Z Baxck 1, While House, | Depat
Kundan Bagh, Bepumpet, Hyderabad, Telangana,
! | sooeme

13 The Applicant, being a registered person and engaged in the activity of making taxable supply, s
eligible to avall Input Tax Credit {"TT-C") of GST paid on all the input, capital goods and [npat
services procured in the cowrse of furtherance of business,

13 Amongst all such procurements, certain oxummen input services are availed by head office of the
Applicant located in Pune. Further, the units of the Applicant may also avail common services,
Accordingly, the head office or the respective unit, as the cose may be, avalls 1TC of GET paid on
such common input supplies subject to provisions of Section 17 of the CGST Act

1.4 Thie casts ineureed |'.'r:|-' Fead office units for pt'n:u‘n:ﬂu:nl:nf:uch commuoen iy head office anits for
procurement of such commen inpul services, is booked by such unll/Tead office in its own books
of avcounts, Such cost is then allocated amd recovered proportionately from each of the recipient
unit to determing the office plant wise profitability, which is an internal procedure.

1.5 Based on these facts the applicant hercin sceks a Buling with respect Lo questions framyed arid
submissions enumerated thereafter,

2 ISSUE FOR DETERMINATION

21 Whether munlmeed of wpat fax credit of toe on comaeon impul sipplies oo behalf of other senit/unils

registired s afisfimet person mnd farfhie aliocatiod of e cost i e for s do sl obher wrts geralifres
s sty el adberels feoy of GET?
'{‘.ST i Trpiahie, mhetier aosssefle sl oo be dedemmined by arviedng ol poreinsl onlie?

e G T s e aned ITC flasreal s womileed by recimemd i, wolieller He Applicand i reqeired to regsfer
A s iene Traquet Service Distribwelor for disteibulion of ITC air comuron sl sepplies?
=

It SUBMISSIONS

ﬁ,\ﬂ' TMENT OF INPUT TAX CREDIT OF TAX ON COMMON INPUT SERVICE ON

{ALFOF ALL THE UNITS QUALIFIES AS 'SUPPLY' AND ATTRACTS ST THEREDN

{vailment of commaon input tax credit of tax on input services on behalf of the other distinct

person /s, s in the nature of an activity of facilitating such availment to distinct persons and

attracts scruting of Sectiom 2(102)and Section 7 of CGST Act to determine whether such facilitation
partakes the character as 'service’ and results in supply of service'. Section 2(102) defines the term
‘wrvice” and the same is extracted below for reference:
(1020 "services” metns mrglling other fham goods, wromey el securities b (ecliedes activities reliting fo
e sese of money or its conperston by cist or by aey other mode, frour oo form, curency or desonrination,
Far cererdlietr foem, crrenncly or deromeradion for ilick @ separale vonstaormbor is Chairged,

3.2 The Applicant submits that on a bare perusal, the definition of service' is very wide and covers In
its scope every-thing cther than goods, money and securities. 1L thus appears that, the definition
implies a very wide scope of activities as service’ and inter alia covers in its scope the activity of
factlitating common input supplics.

33 At this juncture, attention is invited 1o provisions of Section 7 of the CGST Act, 2017 which
provides the scope of 'supply’ and specifies activities which gqualify s supply if undertaken for
consideration. It further refess o the activities enlisted in Schedube - 1 of the CGST Act, 2017 which
are 1o be treated as supply even if made without consideration. Said Schedule - T at lis entry no. 2
refers o supply of goods er services between distinct persons. Relevant portion is reproduced
byl
"CUHEDULE [0 ACTIVITIES To¥ BE TREATED AS SUPPLY EVEN IF MADE WITHOUT
CONSIDERATILIN
2. Supply of goods or servtces or bt Prhiven seluted presoms or betwven distinet persoas @ specified pie
sechiimr 25, iden rivde e coeiese o funtlierince of besiness:"

34 As such the units of the Applicant located in different states qualify as distinct person, afd any

service inter se qualifics as 'supply irrespective of whether there is any consideration for the

SAINE,

“



3.5 Thie Hon'hle Autharity is thizefore rajuested o kindly passa ruling o cladify that the facilitation
of availing commeon inputservices by Units of the Applicant o its other units registered as distinct
persons qualifies as 'supply of service”,

SUPPLY OF FACILITATING COMMON INPUT SERVICES BETWEEN DIFFERENT UNITS
WHICH ARE RECISTERED AS DISTINCT PERSOM CAN BE ASSESSED AT A NOMIMAL
VALUE

A Since each of Applicant’s unil is registered independently and is treated as a ‘distinct person| in
view of provisions of Section 2504) of the CG5T Act value of supply made bebween such distimct
person is requined o be assessed in view of Rule 25 of the Central Goods and Service Tax Eules,
2RV (MOGST Rules™|. Relevant portion of Rube 28 |s extracted below for ready reference:

"I Vil of supply of goeds or sevodoes or bodh Iefeieess disifoct o refaded persoies, offwer S Herodglian
gt -

I?'.v: ermlrae of tae seippnly o goods o servives oF Bolle befepcen distined persons i specified dn subsection (4)
wird (5} of section 25 or eeliere e supplive and recipann aee related; odler Hone adiere e sipply is ol
Hiroegh st agend, shall -

. be the gper kel wiloe of swele spplin

B, i Hve open swekef adue fs ol goeilible, e B salne of sopply of goods or sersioes of like Rind med guality:
e if U waliee is wad deferminable mnder cliwse fa) or (R, be Bhe valve as defermined by He opplicalion of
riele 30 o rvide 37, 0 Hirl onifer

37 O a bare parusal of Rule 28 it is submitted that value of supply between distinet person nesds to
b determined based on either of the following mechanism which are menttoned inits ordes of
priority;

a. Open Market Value
. Value of supplr of like kind and quality
. Value as determined by application of Bule 30 or Rule 31

- Rule 30 prescribes for value of supply of geods or services or both based on cost | of

prociuction or manufacture

- Rule 31 prescribes residual method of referving to reasonable means consistent with

Section 15 and provisions of COST Rules, 2077

it is submitbed that, facilitation as undertaken by one unitf head office to avail the common nput

supplies on behalf of iis other units is an activity specific to Applicant's business and is not belhg

supplied in open market. Consequently, there does not exist any comparible 'open market value'

measure consumption of referved commaon tnput supplies. In such a case, the subject supply
nnot be assessed with reference to open markel value For the same reason of exclusivity of
uhject transaction tor the Applicants own business, it cannot be assessed with reference to value
of 'supply of like kind and gquality’ as well.
Further, the subjact supply being 'service of facilitation of common input, ascertaining cost of
provision of service would involve ascertaining cost of service and all the ancillary activifies
necessary to facilitate the same to reciplent units. As such, the activity of facilitation woubd include
multiple of tangible and intangible activities and cost for all such activities cannol be ascertalned
rationally. Owing to nability to determine the cost of providing the service of facilitatipn,
provisions of Rule 30 akso cantol be refermed o determins: the assessable value

310 Insuch a case, the applicant is eft with the only resort to assess the subject supply with reference
o the provisions of Rule 31 which directs a taxable person to assesse the value of supply with
reasonable means consistent with Section 15 and provisions of CGST Rules

an i view of Rulie 31 which refers to reasenable means' the applicant i= of the view thal Facilitabien
on input supplies by one unit o each of its distinctly registered unit can be assessed by assigning
& nominal charge for facilitating common input supplies to each of the distinct unit.

312 1t is therefore submitbed that, [t is enly jedicious for Hoo'ble authority to pass a ruling bo accep!
pomidnal value as (o be assigned for faciliteting commaen inpul supplics by Unit of the Applicint
to its other units registered as distinet porson, Lo be a statutorily correct assessable value.

THE _FACILITY OF RECISTERIMG AS AN [SD 15 AN OPFTION PROVIDED BY Ti
STATUTE AND THERE IS NO COMPULSION FOR A TAXABLE PERSON TO REGISTER

ITSELF AS AN [2D
313 The commaon mput services and related expenses are booked in the books of the account of the

head officefunit which received & on behalf of other unit. However, since the common inpuat
supplies have been consumed by more than one unit of the Applicant. it has allocated and
riscovered the rosts so incurred from each of such unit, Based on the stated facts and submissions
made hereafter, the Applicant seeks for a ruling to determine necessity of registering as an 150,




314 The conceptof 15D under the G5T regime is a legacy carried over from the Service Tax Regime,
The concept of 150 was first infrosdaced in the vear 2004 dn the CENVAT Credil Rules, 2004 and
its primary purpose was toenable a taxable person to distribute credit on common input services
based on the cutward furnover of different units so as to ensure fungibility of credif,

315 Simitarly, 15D as defined wmder Section 2{61] of the CGST Act Is an office meant to pecaive fax

invoices bowards recedpt of input services and further distribute the credit to supplier units (having
the same PAN) proportionately e, distinct persons. The relevant definition is reproduced below
for easy reference:
"Iuput Service Distribrdor” peevties s affice of the sspplier of gomls or sernices or bedle adnch receroes dax
riviices fsened wieder seclion 31 lorowrds Hae recerpd ol inpd sevirces and dsades o prescribed documren [ iy
the purposes of distrabiting the credit of cemtral tax, Stte fax, integrated tex or Union terrilory tax peid on
the smil sermoes fo a sappilicr of dradle goods oF servaces oF bofll faacig Hie sone Permancut Accoust
Mt s Bt af e s effice: "

316 Assuch, when the input supplies are being received by a unit on behalf of distinet persons the 15D
meshanism ensures thal credit fungibility s maintoimed By passing on the relevant preportion of
[TC 1o the respective distinct persen. However, it does not indicate that such issuance of invoice
for distribution of ITC as a mandatory activity and it appears that operabing as an IS0 is an -:rpti!:-n.

337 YW further refer to prowision aof Sechon 24 of the OCS5T Act which enlists tha entitics that pra
reguired to be registered as a loxable porson, and the said Section at its sub-clause {viii} requines
an IS0 1o obtain an ind'r:FmdLnr rEEi"ll:I'HHL'II.'I The J";p-‘p]i:-l‘.‘nnl: submits that, Section 24 meraly refers
to the necessity of an independent reglstration if a person intends to avail the facilitr of S
howeyer, does noel creabe any stipulation as fo nocessity of .'.n-'al.hnE the 1S[¥ Fucdll‘.}' itsalf, The
Applicant further submits that there exists no other statubory provision which compels & pergon
to act as an IS0, and the mechanism of 1SD in all its possibilities appear to be an ‘option’ o/ bhe
exercised at the discretion of regizlered person itself

318 Thiz position is sleo axplained by the clarification as offered by CBIC (the then CREC) videils

twoster handle, A snapshot of the same & reproduced herein below for ready reference:

CsTEGal @ask ST Gaol Jun 2

IST¥ s an option provided todistribute your imput tax credit for services.

Avnsh Goenka @Ayush Goenka9

%éll.a-zkﬂﬁ'f Gol [ 150 an option or a mandate under the [aw?

= 12 o2 0

ol #RCST Gol Jul 18

nest mandatory but if ur registered as [STY tham if is mandatery

M A Sagar Daivadnya @saganya

~ 3 AHaskGST _Gol

: "'-"’i"r_r;,_:__ *:»'Ii"-i'-'z-" | have 3 registration and have some commaen input services at head office, [ 5 mandatory to opt

for ISD and allocate credit?

319 Based on the submissions expounded and supporting twitter clarificabions referred abowve; the
applicant herein humbly prays to the Hen'ble authorities o pass a ruling to clarify that the
mechanism of 15D as provided under CGST Act is an optional facility and the applicant has the
right to exercise s discretion to either opt or refrain from availing the [50 mechanism.

i. PFRAYER
Ini wiew of Hie submissiors made above, it is most humbly prayed that Honble authorifies nay
kindly pass a ruiing by Elari:l:.!.' ag ol livars:

a, Factlitation of common input supplies by one onit to all the other units registered as
distinct persons qualifies as Supply'

b Such facilitabion of comman input supplies can be assessed for QST with reference o a
nominal value, which is deemed to be treated as ‘open market value'; and

£ The facitity of ISD is an option provided under CGST Act and Applicant is at liberty to

exercise its right to either avall or refrain from the IS0 mechanism,

i3, CONTENTION - AS FERE THE CONCERNED QFFICER
The submission, as reproduced verbatim, could be seen thus-

BRIET FACTS OF THE CASE
Applications made by M,/s Cumning Indla Lad, (hereinafter referves as “the applicant™) vide their
lettors dated 260072008 are examined and L is poticed that the applicant have mede bwo applications
secking advance ruling on three issucs. Comments on their application is as under:




(y  Classification of Engines exclusively manufactured for use in RailwaysT.ocomotives
The applicant stated that they also mangfacture and supply their range of produds to
Railways/ Locomolives manufaclurers as per the design specifications pm'l.-'tded by Railways as such
Railways/ Locomotive manufacturers itself. They stated that these engines have sole use of main
propulsion in railways/ locomotives and have no altereate usage. They further stated that the engines
manufactured by them may be classified under heading 8408 as Compression-lgnition Internal
Combustion Fiston engines (DHesd or Semi-diesel engines] as well as heading 8607 as ' Parts of Railway ar
I'ramway Locomotives or Ralling Stock” in as much as these engines are used ‘solely and principally’ in
raibways/ ramway/ locomotives _
For discusting the issue raised by the applicant, the Section Note 2 of Section XV which deals in
poods like vehicles, alrcrafis, vessels and associated transport equipments Is reproduced as below:-
2 The expressions “parts” and “pars and acoessories” do not apply to the fellowing articles,
whiether or ot they are identifinble as for the goods of this Section:
fup  joints, nneshers or We ke of any maiteeied (classifed socording do their constiteent walerin or in eading 8464)
or pbleer arlicles of videardzed nebber ofhier Bore ferd ricbber (leniing 4076)
e r.l.nr!.ﬂ: nf;l'm'ra'.l' 1A, ITE &ﬁmmﬂ 1 Pl 2 c:ll"ﬂn:'r..!'ifl.-", |:|__|" bersir ekl S KWL or sr'u.'r'.l'ﬂl'gumfs El_-,rp!nsia:: n:ﬂhrrp
B
£ wrbecles of Clurpler 82 (Foals);
(i) mrlicles :l__|" .lm.lrll'.lrg q,”]ﬂr]r'rrg B306;
{e}_wnachings ar gpparatuzs of headivgs 2400 o 8479, or parls thereal, avticles of heading 8481 ar 8487 or,
prarided Fleey conratifute fnfegenl pants of sagines or mdters, getioles of eading S453;
{0 elecbreml meclnrery or eguaprend (Clepler 855
() artickes of Chapter 81
{Te) arliclkes of Chapter 91,
{1} s [Chapfer®3 )
(k) banges o lightiong Gl gs of beadings 305, or
I} breshes of a kind wsed as pards of oediicles heading 9603),
Further Chapter Notes | of Chapter 86 is reproduced as below:-
wapler does nol cover!
o ey sleepers of wood o of comorete, or conerele geide-frack - sechions for hotertrames {reading
I

as ur:n.ter.'

Heading 8607 applies, inter alia, 1o

fred exles, uwels, wlnaels seds frioening goenel, peetal tyres, hoops apd Tl and otfier perts of ofeels;
{hl ﬁ'.-ur.lcsr Jrud-u'__frmm, hugm:: it f!r':m'l'-h:gx's;

0 aule baves, brake gomy

[el barffers for rolling-stocks; Taoks and ofher coupiing gear sred corridor sonnsebions,

fir}  peraclmark.

The issue raised by the applicant 9 examined in light of above Section note and Chapter note of
riclevant Chapter and Soctions of the Custems Tariff and merits classificabion under heading 24008 for the
following raasome: |
a. Meske 2(in) of the Saction XV of the Customs Tariff clearly states that the expression “parts” and

“parts and accessories” do not apply te the machines or apparatus of beading 8401 to 879, or parts

fierent; articles of heading 5487 or B4E2 or, provided they constitute integral parts of engines or

mratiers, articles of heading 8483

b Mote 2 of the Chapter 8 of the Customs Tanff states that Heading 8607 applics, inter alia to

axels, whesls, wheel sets (running gear), metal tyres, hoops, hubs and other parts of wheels;
Framies, under frames, bogies and bissel-bogies; axle boses, brake gear; buffers for rolling-stock:
hooks and other coupling gear and corndor commections, ceachwork. The Heading 8607 does
not cover engings of any by pe.

©.  The goods classified under Heading 8607 are subjected for assessment on the basis of quantity

cleared on weight basis whereas the goods classified under Heading 8408 are subjected for
assessment on the basts of quantity cleared on number basis. This shows that the nature of
goods classified under these two heads is inherently different from each other.

In view of the foregoing para it appears that Note 2 of the Chapler B clearly indicates goods like
engines cannot be classified under this chapter. Further, Note 2{e) of the Section XV chearly states that the

1z



expression parts and parts and accessories donot apply to machines or dpparitis of beadings B0 o 8479,
or parts thereof, Hence, the engime manufactured and sapplied for use in railway, locomodives are
classifiable nrder HSN Heading 8408 and not under Heading 8607 of the Customs Tariff,

I Common Inpul Services: Levy, Assessable value and 15D Registration:

Ihe applicant stated that it has presence across various states in India throwgh its
manufacturing fservice/sales units and they are located in different states in [ndis. As per provisiens of
Section 25{4) of CG5T Act, 2N 7, units located in each such state are o be treated as a "distinct person’ from
units located in other skates, The applicant further stated that cerbaln commoen mpat services are availed
by the head office Incated in Pune and the units of the applicant. The costs incurred by head office/ units
for precurentent of such common input services, is booked by head office/such qnit in its ocwn books of
accrint amd is then allocated and recovered proportionately feom each of the recipient unit o deternmme
the office/ plant wise profitabllity, which ts an internal procedure.

The applicant secks to get ruling as o whether availment of inpat tax credit of tax on common
inpur.supp{in om bebalf of other wnilyf units I'L'ﬂi."i-‘lll,‘l'L"d s distinct prErson and further allocation of the diost
incurred for same to such other uniis qualifies as supply and attracts levy of G5T. Whether assessable value
can be deterniined by arriving at nominal value and whaether the applicant is required to register itself as
an Input Service distributor for distribwtion of I'TC on commeon input supplies when GST s kevied and ITC
thereof = availed by recipient unit?

Thie dssue ralsed by the applicant is examined. The Gacility for distributon of Input Tax Cradit ks
available te the applicant under the previsions of Section 20 of the CGST Act, 2007 by way of isaue of a
decument containing the amount of iput tax cedit being distibuted in such manner as may be
prescribad, The applicant may opt for this facility and get themselves registered under 151 category,
Howrewer, the ﬂF?I:iL'.!IH': seeksa I.'ll:l.l'ﬂ“l'.‘" I'IJI'iL'I.E a5 ta whether availment nl':inp-ul." tax credit of tax on common
input supplies on behalf of ether unil/ wndls registered as distinct persen and Terther allocation of the cest
newreed Tor same o such other wnits qua'lil".in:-s as supp]}- and attracts Iwy of GET. As pear prm.'isinnd- of
Sochion 7 of the OOST Act 2007 and n:'l']*.rit_:.' erligted abt St na. 2 in Schedule -1 of the COST Act, 2017,
supply of goods or services or both between related persons or bebwesn distinet persons as spacified in
arkiom "5 whan m:dﬂ in rlu course or furtherance of bucingss ic to be conziderod ax :uppl}' Hence. tho

af assessnble 1.-:'l|1.1":' A5 PeT prmmnrrs nf Rule 28 as their :lnﬁ n-:l-r exist any comparable “Oipen
hee™ and also canmot be assessed with neference to valoe of "Supply of ke Kind and qualigy”
S that they are lefl with only resart to assess the subject supply with reference to fhe provisions
Y of R q."i which reads as

F1. Residual metlod for determination of vabie of supply of geois or services or both.- Where the wifie
Sl sorivees ar both aenaot be determned wneler Bules 27 o 30 Hie soue stalil be determined wsing reasonable

p) Sl nsstent andle Hie irfln'r'p].:u—' wrnal My ga;'ur'nhl prq:vrll',mnr.': »;.l__|" Sectren 15 and e pn:u.-l'ﬂ'r.urs q"]']'lis |'.I'J.|.I'|'.Ih'r. ol

e . Therefore, before proceeding for valuation undér Rule 31 the possibility of assessment of value of
such supply of services must be explored under the provisions of Rube 30 of OGST Rules which is

reproduced as below:

“30. Valneof supply of geods or seroices or bodle esed oo cost - Wheee the oalae of o supply of goods or servlves
o botlvés seod determieable by sy of te preceding roles of Hes dapler, e ooloe shall Be one beordeed and dew percend
of M cost of privdeetion or aseafacture or B costof dogeisition of swech goods or tiv cost of prooisions of sich

SCFOICes,”
In view of the above, the valuation for such supply can be done under the provisions of Bule 30 of

the CGST Rules, 2007 and applicant’s request to accept nominal value may not be accepted

4. HEARIMG

The case was schoduled for 11.09.2018 for Preliminary hearing when Sh. Rohit Jam,
Advocate along with She NMarender Vaidya, DGM Taxation appeared and made oral contenbons
for admission of application as per contentions in their ARA application. Jurisdictional Offider
She B. K. Mishra, Supt., Pure 11, CGST Comenissionerale, ﬂ].'rpE-ﬂJ'Ed and stated that H‘II::r' woald

be making submissions i due course,

The application was admitted and called for final hearing on 27.11.2018, Sh. Rohit Jain,
Advocate along with Lilshrpaln; L Bahirwani, Tax Director-Cummins India Group, Group CHYs
Officer and Sh. Vivek Baj, C.A. FLP appeared and made aral contentions as per details submittid
by them. Mo one from the side of the department was presenl.
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05. OBSERVATIONS

We have gone through the facts of the case. There are 3 questions rased by the applicant

before this authority,

{A).In respect of the hirst question Le. Wihelhar angine manifaclured and supplied soigly gﬁld
poncipally far wge in ralvaysiocomolbives are classifable under HEN Heading 8408 or under
HEN Heading BE07 of the Customs Tanfl fwhich has been bormowed far classificabon purposes
under GET regime) as a part uzed solely or principally for Rallways or Tramway Locomalives ar
Rolting Stock?, the applicant bas submitted that they are manufacturers of various products ane
of which are “engines” {'subject engine’) manutactured for Railways/ Locomotive manufacturers
as per the design specifications provided by them and are 'solely and principally’ used in
rallwavs/Jocomotive engines, These sulgect engines bave sole use of main propulsion in
railways locomotives and have no alternate usage. The issue before us is whether the subject
engines manufactured by applicant are classitiable under heading 8408 as Compression- [H;n'rl'i;un
Tnternal Combustion Piston Engines (Diesel or Semi- Diesel Engines) or under heading 3607 as
"Parts of Railways or Tramway Locomobives aor Rolling-Stock”.

Thee applicant has submitted that the rationale behind introducing G5T with varwed rate

ura, is evident from the fact that entire Chapter 86 which covars in its fold articles such as

=
.II EE roe by Circular Ko, 3073/ 200 8-05T dated January 25, 215 which clanfies that goods
: railways, which are classificd under Chapter 86 attract GST at the rabe of 5%

@ find that Circular No. 30/4/ 2018-CST dated [anuary 25, 2018 has clarified that only

. locomotive, rolling stock and parts thereof which are of substantial significance for

rpe is subject to a levy of GET al the ate of 5%, According o Ehem this submission

: noeods classified under Chapter 8o, supplied to the railways attract 5% G5T rate with no
refund of unutilised input tax credit and other goods [falling inany other chagter], would attract
the general applicable GST rates to such goods, under the aforesaid notficabions, even if
supplied to the railways. Theretore it 1s very important to classity subject engines, whether the
same falls under Chapters BA0E or BAO7.

Section Note 2(e) of the Section XVII of the Customs Tariff clearly states that the
expression “parts” and " parts and aceessories”, whether of not they are identifiable as for the
poods of this section, do not apply to the machines or apparatus of heading 8407 to 8479, . It
is very chear from a reading of the said Note 2 {e) that the subpct engines which are
“Compression-Ignition Inkemal Combustion Piston Engines * running on diesel or semi-diesel,
cannot be called as parts of goods of Chapler Headings 86 to 88 of the GST Tariff. What this note
effectively states is that the subject engines (being compression-ignition internal combustion
piston engines), have Individual entity and cannot be called as parts of goods falling under
Chapters 86 to 88, Thus this note 2{e) 15 seli-explanatory and does not contradict any other Nite

IJ.



3 of Chapter XV1I as claimed by the applicant. Further Note 2 of Chapter 86 states that Heading
2607 applies to (a) axbes, wheels, wheels sets (running gear), matal tyres, hoops and hubs and
other pars of wheels, (b) frames, under frames, bogies and bizsel-bogies, (¢) asle boxes, brake
gear, (d} butters for rolling-stocks; hooks and other conpling gear and corridor connections, and
{e) coachwark. Therefore it is crystal clear that Heading 8607 does not cover engines of any type.

Finally we agree with the submissions made by the jurisdictional officer the poods
classified under Heading 8807 are subjected for assessment on the basis of quantity cleared!on
welght basis whereas the goods classified under Heading 8408 are subjected for assessment on
the basis of quantity cleared on number basis. This shows that the nature of goods classified

under these two heads is inherently different from each other.

Hence in view of the above discossions we find that the subject engines manufactured and

aupplied lor use in railway, locomotives are classifiable under HSM Heading 8408 and not under

Heading 8607 of the Customs Tariff

(B).MNow we pracesd to the next question raised by the applicant which is as under-

Whether moeilment of e tex credit of fer on conmon anput sipplies oo behalf of offer wnitAoits

wted in Mune on which they avail TC of GS1 paid on such common mput supplies
providions of Section 17 of the CGST Act. Further, the unita of the Applicant may also

mon services and the head office or the respective unit, as the case may be, avails TTC

The applicant stated that it has presence across various stales in India through s
manufacturing/service/sales units and they are located in different states in India. As per
provisions of Section 25{4) of OGS Act, 2017, units located in each such state are to be lrcnted: as
a ‘distinct person’ from units lovated ain other states. The applicant [urther staled thal certhin
common input services are availed by the head office located in Pune and the units of the
applicant. The costs incurred by head office/ units for procurement of such common input
services, 14 booked by head office/such unit in its own books of arcount and s then allocated
and recovered proportionately from each of the recipient unit to determine the office/ plant wise
profitability, which is an internal procedure.

The applicant seeks to get ruling as to whether availment of input tax eredit of tax on
commaon input supplies on behalf of other unit/units registered as distinct person and further
allocation of the cost incurred {ov same to such other units qualifies as supply and attracts lovy

of G5T. Whether assessable value can be determined by arriving at nominal value and whether
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the applicant is required to register itself as an Input Service distributor for distribution of 1TTC
on common input supplies when G5T is levied and ITC thereof is availed by recipient unit?

W find that the applicant is secking for a ruling as to whether availment of input tax
eredit of tax on common input supplies on behalf of other unit/ unils registered as distinct person
and further allocation of the cost incurred for same bo such other wnits qualifies as supply and
attracts levy of GST,

As per Section 25 of the CGST Act, 2017, “a person whe has obtained or is required to
obtain more than one regiatration. whether in one State or Union territory or more than ane State
or Union territory shall, in respect of each such registration, be treated as distinct persons for the
purposes of this Act” Hence the applicant and their various offices will be distinct persons.

As per the provisions of Section 7 of the OGST Act, 2017 read with Sr, no, 2 in Schedule -
I of the CGST Act, 2017, supply of goods or services or both between related persons or between
distinet pordons, when made in the course or furtherance of business 5 b be considered as
supply. Hence, the applicant is required to pay GST on such supply made lo their
offices/ branches having different registration numbers. This brings us to the nextguestion raised

by the applicant which is as under:-

applicant in thedr submisstons have stated that, on  they are unable to arrive at
alue as per provisions of Rule 28 as their does not exist any comparable "Open
e and &lso cannot be assessed with reference to value of *Supply of like kind and
1w Applicant has also submitted thal on & bare perusal. the definition of ﬁa?l"l.:':l[‘l?i' i%
and covers in its scope every-thing other than goods, money and securities and have
uded that since the defiribion implies a very wide scope of activitios as 'service’ and inter
alia covers in its scope the activity of facilitating common input supplies, . They have submitied
that they are left with only resort to assess the subject supply with relerence o the provisions of
Rule 31 which the Residual method for determination of value of supply of goods or services or
both

Before discussing the provisions of Rule 31, we discuss the provisions of Rule 30 since we
agree with the applicant’s submissions that Rule 27 to Kule 29 is not applicable in the subject
case. The provisions of Rule 30 of CGST Rules which is reproduced as below:

*30 Vialue of supply of goods or serpices or hetl azed om cosl - Wiere the oalue ql"rr EJrHIJfI!..I qumi:i aF
serioes o dally 5 net defermrinahle ||!_|||' arrryy af fee ]Jh!ﬁf‘eh'rrg riled |:!|F' Hiiz |:“.|uil||:l1.'.|‘, thie oeleee sirall B doee
Feenadred anad tew percent of the cost of production or rareficiore or e cost of acquisition of swol gods
ar Hhe cost of provisions of swch serpeces.”

Rule 30 prescribes for value of supply of goods or services or both based on cost of

pr-_'bductinn or manufacture. Tho app[ira nf has cubrmikked that H'w_'l.r arp an:‘ngr‘ed in manubackire,

In



sale of a variety of diesel engines, paris thereof and refated services; and undertakes all dayv-to-
day activitles required therefore, Thus they have available the cost of production of such goods
and therefome it would be prudeont for them to ardive at a value which is 110% of the cost of

production. Henee we find that Rule 30 is very much applicable in the applicant's case.

Imwiew of the above, we rule that the provisions of Rule 30 of the CGST Rules, 2007 should

be followed by the applicant to arrive at the assessable value.

The final question raised by the applicant is as under:-

*Oece GST is levied and ITC fhereof 5 eoaded by recipient wiil, whether the Applicant is reqeiered o
register dkselfas an Inprd Service Distribntor fer distribubien of ITC on compren rpait suppelies 2

IST) is a [acility available to persons/businesses having a large share of common
expenditure and where billing/ payment is dome from a centralized location. The concept of 15D
hag been introduced to simplify the credit taking procesa for various assesees / businesses, o,
and the facility helps the concerned to have a smooth flow of input tax credit under GST

We refer to provision of Section 24 (viii) of the CGST Act which is as under:-

Compulsory reqisfrafton wm cerbain onses, -— Mobwithstanding anvthing contained in sub-section

24 {wiii} of the CGST Act meraly refers 40 the necassity of an independent regiatration iF a person fntends

o avail the facility of 150 and does not create any stipulation as to necessity of availing the [50 Facility

fbwalf

5. In view of the extensive deliberations as held hereinabove, we pass an order as follows

ORDER

{under section 98 of the Central Goods and Services Tax Act, 2007 and the Maharashtra
Goods and Services Tax Act, 2017

NO.GST-ARA- 6&/2018-19/B- 162 Mumbai, dt. 19 .12 . 22| &

For reasons as discussed in the body of the order, the questions are answered thus -

Guastion - "Whether enging manufactured and supplied solely and pringipally for wse in
rafwaysdocomotives are classifiable under HSN Heading B408 or under HSN Heading 8607 of
the Customs Tonff (which has been bormowed for classification purposes under GET regime) as
a part used solely or principally for Raitways or Tramway Locomatives or Rolling Stock?*



Answer = In view of the discussions made abave the engine manufactured and supplied solely
and principally for use in reilways/locomotives are classifiable under HSN Heading 8408

Queastion - Whether avaiment of input fax credi of lax an common inpe! supphes on behall of
other uriitunts registered as disting! person and further alocation of the cost incurmrad for
same o such olher wils qualifes as supply and alfracis levy of G3T?

Answer ;- Yes.

puesticn = K GET is leviable, whether assessabie valiuve can be determined by armving al
ricrnnal valie?

Answer - In the subject case assessable value can be determined by following the
provigions of Rule 30 of the CGST Rules, 2017

Quaston - Once GST is leBved and (TC thersof is availed by recipient uni, wheliver the Apphcini
is raquired fo register itself as an (nput Service Distibutor for distnbotion of ITC fan
common input supplies?

Answer - Yes as per the provisions of Section 24of the CGST Act, 2017, the applicant is

J mqgggi:: gel registered as an 150
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