MAHARASHTRA AUTHORITY FOR ADVANCE RULING

(Constituted under section 96 of the Maharashtra Goods and Services Tax Act, 2017)

BEFORE THE BENCH OF

(1) Shri B. V. Borhade, Joint Commissioner of State Tax (Member)
(2} Shri Pankaj Kumar, Joint Commissioner of Central Tax (Member)

GSTIN Number, if any, User-id

TTAAKCASIIPIZY |

Legal ame of Applicant

Asahi Kasei India Private Limited

]ieglate;ui Address/ Address  provided
while obtaining user id

The Capital, Office No.; - 1502-8, 156h Floor, Piot No,
70, G-Block, Bandra Kurta Complex, Bandra East,
*Mumbai - 400 (151

E:t.pils of application

GET-ARA, Appln:armn P, EHatEd mu&lﬂiﬁi .

Concerned oflicer

Commissioner, GST/CK, Hﬂumbaltaittummlssluma |

“Mature of activity(s) (proposed / present) |
in respect of which advance ruling sought

A Cnl.“#gnr_'..'

Service Provision

B Trescription {in brief)

Asahi Kasei India Private Limited (hereinafter
referred  to oas the "Applicant) s a company
incarporated in India in August 2012, The Applicant
is a subsidiery of Asahi Kasei Corporation, [apan
{"Asahi Japan”).

Asahi Japan is the flagship company of the Asahi |
Kasei group. Asahi Kasei group S fibres and textiles,
petrochemicals, pharmaceuticals, polymers,
glectronic  devices, home products, construction

materials, health care ohe,

=

’ Tssue/ s on which advance ruling required

{i} classification of goods and or services or bath
{v] determination of the liahility to pay tax on any goods
or services or hoth

ucstidy(s) on which advance ruling is

As reproduced in para 01 of the Proceadings below.

PROCEEDINGS

[EI qd section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017)

Tax Act, 2017 and the Maharashtra Goods and Services Tax Act, 2017 [hereinafter referred to as

" e OGST Actand MGST Act’] by Asahi Kasei India Private Limited, the applicant, seeking

an advance ruling in respect of the following ISSUE. .

1. Whether the service supplied by
March 2013 constitute a supply

the Applicant under the Service Agreement dated 1
of "Support serviees" falling under HSM code 9985

“Intermediary service” classifiable under HSN code 9961 /#9627
2. Whether the service supplied by the Applicant under the Marketing Services Agreemiet

dated 1 Decernber 2012 constitufe a supply of " Support services” falling tnder HSN code 3385
or " Intermediary service” classifishle weder HSN code 9961 /99627



3. Whether the services provided by the Applicant is an export of services as defined under

Section 2(6) of the Integrated Goods and Services Tax Act 20177

At the outset, we would like tn make it clear that the provisions of both the CGST Act ard the
MGST Act are the same except for certain provisions. Therefore, unless a mention is specifically made to
such dissimilar provisions, a reference to the CGST Act would also mean a reference to the same provisicn
under the MOGST Act. Further to the earlier, henceforth for the purpeases of this Advance Ruling, a reference
tosuch 3 similar provision under the OGST Act / MGST Act would be mentioned as being under the “CGS5T
Act”,

FACTS AND CONTENTION - AS PER THE APPLICANT

The submissions, as reprogluced verbatim, could be seen thus-

STATEMENT OF THE RELEVANT FACTS HAVING A BEARING ON THE QUESTIONS:

Asahi Kasei India Private Limited (hereinafter referred (o as the "Applicant”) is a company
incorporated in India in August 2012. The Applicant is a subsidiary of Asahi Kasei Corporation,
Japan ("Asahi Japan®).

Asahi Japan is the flagship company of the Asahi Kasei group. Asahi Kasei group S fibers and
textiles, petrochemicals, pharmaceuticals, polymers, clectranic  devices, home products,
constructon materials, health care etc.

The Applicant provides sales promotion and marketing support to Asahi Kasei group. For this,
the Applicant has enteved in to a Services Agreement dated 01 March 2013 with Asahi Japan and
Marketing Services Agreement with various group companies of Asahi Kasel group. The scope
of work under the Agreement is broadly stated helow:

a, Collecting and analyzing information Le. market analysis and supporting Asahi Kasei group

in getting new business;
b. Providling marketing & administration support and back-office support (including accounting
Supgort);

. Nebworking ie. co-ordinate with the government authorities and relevant universities to join
relevant trade associations;

1, Supporting sales activity of Asahi Kasei group.

A copy of Services Agreement dated 01 March 2013 with Asahi Japan is enclosed marked as

Annexure 1,

A copy of Marketing Services Agreement dated 01 December 2012 entered with Asahi Kasci
Medical Co. Ltd., is enclosed as Annexure E. The Applicant has entered identical Marketing
Services Agreements with other Asahi Kase entities namely:

a. Agreement with Functional Additives Division aof Asahi Kasei Chemicals Corporation
[dated 01 March 2013]; (modified Sth January 2017 and taken over by Asahi Kasei
Corpuoration, Japan)

b. Agreement with Asahi Kasel Bioprocess Inc, [dated 15 April 2003]; (modified Znd
February 2015 and name changed o Asahi Kasei Bioprocess America, Inc, USA)

¢ Agreement with Fabricated Products Division {Asaclean) of Asahi Kasei Chemicals
Corporation [dated 01 October 2013] as amended vide agreement dated 01 July 20706:
(modified 5th January 2017 and taken over by Asahi Kasei Corporation, Japan)

dAgreement with Asahi Kasei Mastics North America Inc. [dated 02 January 2004};
e Apreement with Asahi Kasei Home Products Corporation [dated 01 April 2015];
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f. Agreement with Bemberg Division of Asahi Kasei Fibers Corporation {dated 01 May
2015); (modified Sth January 2017 and taken over by Asahi Kasei Corporation, Japan)

STATEMENT CONTAINING APPLICANTS INTERPRETATION OF LAW IN RESPECT OF THE

QUESTIONS RAISED
Question on which | Whether the service supplied by the Applicant under the Service hgrl;:i:mcnt
advance ruling i | dated 1 March 2013 constitule & supply of "Suppodt services” falling under
required HSN code 9965 “Intermediary service® classifiable under HSN code 9961
foRa2r
Statement of facts The scope of the services provided by the Applicant under Service

having a bearing on the
guestion

Agreement with Asahi apan [dated 01 March 2013] a5 amended on 05
January 2017 are highlighted at Clauses 4 to § of the Agresment. The relevant
extract of the agreement is reproduced hereunder:

"4 Party B (Le. the Applicent) agrees lo conduct from time lo time, as md when
requested by Party A (heing Asali o), research on the wabters relaled fo the
furnctions of the halding compay, such as corporate accounrbing, corperfe finange,
corporite persornel and Tabour relations, corporle research and developuent,
qualify qssirance and corporale frtellectin] property, and provde Party A Toibh ifs
report af the research thereon.

5. Party R agrees o prowvide Party A frome e b binee, a5 mnd when séquested by
Party A, with ecomomic, mudistrial and fechmical fnformation on the prodacts falling
smder Hee category of the Prodacts imd eir markets, tremds and outlook fogether
with stmilir inforsation concerning sack other industrics n the Territory {i.c. India
ar any otier mutelly egreed territory) as Party A may fromm bae fo Brie request. fn
the event Party A should reqeine move deladled enformation than fat so provided by
Party B, Party B shail cxert ils best efforts fo obbain sucl fiertler or more dletiiled
v formmhion,

6. AL execly time ond from time fo time, @5 and when representatives of Poriy A, ar s
relited business circles or customers wisit e Territory and Party A so requesls,
Party B shall provide mecessary assistance in bustness moltntiga (including
interpretingl fo siech represen Eefiivs,

7. Front tme o Huie, as and winen vequested by Party A, Party B shall moke netrket
sicrteys af the Products in the Tersfary and report the resulis tereafl to Party A,

& Prrty B shall griefoRin acrices, a3 directed by Parby A, resulitng From ilnr |

asségnments pursuant to piragraph 4 through 7 of s Agreenment, inctudirg,
sl Bimited do, Mese seroives antl regard fo finarce, accounling, mud patent aod legal
nrabfers."

As per Clause 9 of the Agreement, gervice consideration recelved by the
Applicant is the direct cost + protated overhead expenses +10% mark-up +
applicable taxes,

Clause 15 of the Services agreement provides that the Applicant is acting as
an independent contractor. It is expressly provided therein that neither party
shall represent itself to be the agent of e other nor shall either party accept

service of legal process or create or assume any obligation of any kind or |

nature whatsoever on behalf of the ether party. Neither shall have the
authority to conclude or negotiate any contracts or secure any orders or
maintain any stock of poods / merchandise, on behall of oach otiwer.

As a matter of fact, the Applicant has never negotiated or enterad into any
contract with any customer on behalf of the Asahi fapan for supply of any
goods or services. Asahi Japan has appolnted some agents depending on
procducts for negatiating with the customers and obtaining indent/ prders, In
all the cazes, the contract is entered either by local agent or by Asahi Japan or
other overseas group company directly.
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In fulfilment of its chligation, the Applicant has undertaken Fallowing

- achivitics
(i}
i)

il

[iv)
(v}
(vl

Providing repors on the condition of the economy and
undertaking markat survey

Visit to oxisting and perspective costomers to understand their
requirement, their business plan and their feedback and
reporting to Asahi lapan

Providing information on the products of Asahi Japan to the
existing and perspective customers

Generating marketing leads and relaying to Asahi Japan
Helping customer on the product trial

Facilitating meeting between customers and agent Asahi Japan

Statement containing

the applicant's
intarpretation of law

1. There are bwo possible classitications for the services supplied by the
Applicant. The relevant H5N codes along with its description are
tabulated hereunder:

SR.ND. | HSN CODE | TARIFF ENTRY

i

gan1 9962 Intermed l':rdr service- Services in wholesale |
trade angd Servioes in retail trade

bL.

G085 Support Service

2. The letm

definiton is

nape crilded,
secur ks, fel
such goods o

both oF
4. The first |

- A me

another
sheneral

Coods and Servlees Tax Act 2007 (MIGST Act™). The ralevantextract of the sald

*(13) *imtermediary” owins @ oker, o0 qgent or auy other peeson, by ulaterer

1. Thwe aforesaid definition bas three lHmbs:
a. A broker, an agent or any other person, by whatever name called;

b. Arranges ar facilitates the supply of goeds or services or both, or
securities between hwo or more persans;

C. But does not include a person supplying such goods or services or

any other person. In order o examine this limb, it would be apt to refer
to the dictionary definitons of the terms “broker” and "agent”. The
relevant extract of the various dictionary definitions are as follows;

i Broker
i. Halsbury's Laws of England, 4th Edition, Volume 1, Para 712, Page 424

emploved to make contracts for the purchase or sale of property or goods
of which he is not entrusted with the possession or documents of title
[Alapati Ramamurthi, Gelli Krishnamurthy & Co. Vs I. Eamanujan amd
Ors. (ALR 1961 AF 308)].

i, K | Adyar's Judicial Dictionary: - Word meaning an agent but s
generally in a more special sense for one who buys or sells on behalf of |

“intermediary” is defined undor Soction 2(13) of the lnteg'rata

st ont hereunder:

who aremnges or focilidetes the supply of goods or serices or both, o
srerne oo oF move persons bl does nof mclude a persan ades supplies
serires pr both or seenrfies on s oner occonend

gacuritios on his own account,

imb provides that an intermediary can be a broker, an agent or

reantile agent who in the ordinary course of his business (s

, He must act according to the instructions given to him and as a
rule, his task is finished when he has made a contract between a

buyer and the seller... Brokers are remunerated by commission knosw as |
brocage or brokerage... Types of brokers are: stock brokers, bill brokers,
wool brokers, produce brokers and insurance brokers. The word is alio |
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applied to a deater in second hand furniture or Lo one who values goods
when they are seized for debt. The pawnbeoker is o principal rather than
an agent (A Shetty and Sons Vs, State of Mysore (1961 (12) 5TC 731} and
CST Vs Vijar Kumar (1968 (21} 5TC 37 (AIL)];

tit. Coneise Law Dictionary (2008 Edition): - A middlemen or an agent
who for a commission on the valus of the transaction, negotiates for
othars the purchase or sale of stocks, bonds, commodities. or property of
any kind or whe attends to the doing of busingss for another:

iv, Law Lexicon Dictlonary (Sumeet Malik): - An agent employed io
make bargains and conracts between other persons in the matters of
trade, commerce and navigation, by explaining the infentions of both the
partics and hn:ﬁutl,.ﬂﬂng in such a8 mannmer as to |:||.|.1: thoae who v:-m]:ln}'
him in a condition to treat together personally; {2) and more commonly
an agent employed by one party only to make a binding contract with
HI.'IEH'IEF.

b. Agent
i. Shorter Oxford English Dictionary (Deluze Edition): -

A person who acts for another wn business, politics, ete,

i1 Section 182 of the Indian Contract Act 1872: - An "Agent” 1s @ person
employed to do any act for another or to represent another in
dealings with third persons;

iil. Concise Law Dictionary (2008 Edition]): - An agent acts on behalf of
his principal and often uses is name and his acts in that capacity are
attributable b the principal;

Having understood the meaning of the torms “broker” and an "agant”, it
would be imperative to examine the scope of the term "any other person,
by whatever name called". In this regard, It is humbly submitted that the
scope of this phrase is restricted by the preceding words “broker or
agont” by applying the principle of "Ejusdem Generis". As per this
doctring, where thero are general words following particular and specific
waords, the meaning of the latter words shall be confined to things of the
game kind as the formar (i.e. particular and specific words preceding such
generle wordsh. Applying the above to the present case, the phrase "any
other persan, by whatever name called” would nclude only those classes
of persons that are similar fo a broker or an agent. I

In this connection, we also refer to the CBEC Circular No. £3/01 /2006
dated 04 July 2006 wherein the principle of "Ejusdem generis” was used
t construe the meaning of the phrase "any other person® appearing u/s
65(105)m) of the Finance Act 1994, The Circular clarified that since the
expression was used in continuation with a specific class of persems, it
should be read in consonance with the preceding class of persons
mentioned earlier and consequently, the scope of the phrase should be
curtailed.

Reliance in this regard is also placed on the Hon'ble Delki High Court
decision in the case of Areva T & T India Led, Vs, DCIT 200 2-TIOL-234-
HC-DEL-IT) whersin the Hon'ble High Court applied the principle of |
cjusdem generis o interpred the expression "business or commercial |
rights of similar nature” referred to in section 32(2)(i) of the Act and held
that the Legistature did not intend e provide for depreciation only in
respect of specified infangible assets but also to other categorias of
intangible assets, which were neither feasible nor possible to exhaustively
enumerate,

The principhe of ejusdem generis was also upheld by the Apex Coart in
the case of Assistant Collector of C. Ex, Vs, Ramdev Tobacco Company |

4



[MANLU/SC/0964/2009]

5

10. As per the second part of the definition, an Intermediary “Arrmges or

11

12

13

14

{1991 (51) ELT 631 (5C)] and CCE Vs Shital International |
[MANU/SC/S84/2010), Similar view has been affirmed in the |
following cases:

i. CIT Ve, Rani Tara Devi [2003 (355) ITR 457 (P&H)T:
iL. Commissioner of Income tax, Udaipur Ve, Mcdowell & Co. Lid,

In view of the above, it appears that the soope of the term "any other
person, by whatever name called” will include a person in the same genus
as that of an agent or a broker. Thus, on a combined reading of the
dictivnary meaning of the terms "broker” and "agent’ along with the
aforementioned judicial precedents, it can be construed that the enly
perscns appotnted in representative capacities can be coverod within the
scope of the first limb of aloresaid definition {Intermediary).

fincilifates the supply of goads or services o batly, or securifies betneen fro oF
wiors persanis”®, [F i further sulmited tal the service ewding 9961 ¢ 3962 refers
to finterimedinry service in wholesale traife i retail frmde. Wirodesile Dradde and
redmil drade relates to the acireily of sdlling of goads.

The Applicant submits that the dictiorary meaning of Facilitation is fo
make oasy or sasier, make something possible or aiding or helping. Thus,
the dictionary meaning of facilitation is very wide and covers processing,
storage, transport, advertising, sales promotion ete, all activities as each
and every activity aids or smoothens supply of goods. Goods Transport
service (9953, Trarsport support service (9967), advertising and market
research service (9983) are separate service classification. IF such a wide |
meaning, ks adopted, it will render many of these PF service classifications

reclundant. Thus, the Applicant submits that facilitate supply of goods

refers to an activity directly related to the sale. |

In the instant case, the Applicant and the Service reciplent are acting as |
independent contractors, Moreover, the Applicant and the service
recipient have no authority to create nor do they assume any obligation |
on behalf of each ather. The puint of distinetion between an agent and an
independent contractor as per the Supreme Court Words and Phrases
{3rd Edition) is set oul below:

4. Agent: - An agent is boursd to exercice his authority which may be
given to him from tims to Bme by hie principal but is not subject to
exercise fo the direct control or supervision of the principal;

b. Independent Contractor: - An independent contractor is entirely
independent of any control of interference and merely undertakes to
praduce a specified result by employing his awn means.

In this regard, we refer to the Hon'hle CESTAT decision in the case of
Amarnath Associstes Vs, Commissioner of Central Excise [2017-TIOL-
HMA-CESTAT-DEL] wherein it was held that the definition of a
"commission agent” requires an entity to act on behalf of anather person |
and cause sale or purchase of geods or provision or receipt of services,
for a consideration,

It would also be apt to refer to the definition of the term "Independent
contractor’ which has been defined in the Concise Law Dictionary as
followe:

k
“Chie wlrg, exercising i irndependenl erploynenl, confracks bo da & pivce af
anrek; avcaveling to his oron sectlods, il withoul being subject fo fis emeplmper's
cimedred, except it 4o the resaell of e work,

A independent contractor s one who nndertakes o prodiece a groen resull bt
so that in e execution of Hie enark he is el eeder te araler or confrol of the |

L



16. Since the services have been provided by the Applicant as an independent

17. The activity of sales promotion and marketing are not sclling of goods and |

18, It |5 submitted that -

5. As highlighted above, the Services Agreement specifically provides &

person for whom ke does 1f, gl micy use Jis owsr diserelion i things nad
syevified beforehmed.

claiize Hhat the Parties do not intend to create any principal-mgent
relationship. Further, the consideration charged by the Applicant {5 not
qua a particular transaction between the service recipients and their
customars, Therefore, the services supplied by the Applicant to the
servica recipients fails to comply with the second limb of the definition of
the term “intermediary .

contracter, the Applicant would autematically fall within the exclusion
provided in the third limb of the definition. [n view of the above, the
applicant would not be construed as an intermediary in terms of Section
2{13) of the ICST Act.

therefore, such actvities would not be classifisble under the said |
heading. The activities of the Applicant are in relation to market survey,
markel intelligence and leads, sales promotion, liaising and sustomer
relation, The Applicant never participates in the actual sales negoliation
axcept as interpreter,

a. Compaosite supply has been defined under Section 230 of the
Central Coods and Services Tax Act 2017 ("CGST Act’) as follows:

(300 “composite supply” tieans o nepply ode by @ taxable porson fo a
vecipient consisting of fwo or more faxable supplies of goods Or SeFvices o
both, o mny combination thereaf, whach are saburally bagrdled mwd suppliod
jar confunciios with each other in the ordfnory course of husiness, ome of
tliich is o principal supply*

b. It Is pertinent to note that the definition of lntermediary under
Gection 2(13) of the IGST Act is pari materia to the definition provided
ander the Finance Act 1994, The Education Guide, 2012 issued by the
CBEC inter alla provides the various faclors that needs to be
considlered in determining whether a person is an intermediary. The
redevant extract is reproduced hereunder: |

* Watiere il ovlue: A infermediary cannof elfer the naire or valie of the |
serpice, Une suepply of miich Je faciiates on behalf of his primcipel, altomgh |
e privcipal meay anborrse fee i bermedinyy o negotiale a different price.
Also, the priverpal st knowr e exact oahie o wrltich the service is supplied |
for eletaised} oo his helaif, and any discousts tat e inlermediary obtias |
st be passed back b the principel

Separarbion of value: The valiee of an wrtermediory's service 15 fnpanabiy
idesetifinble from the minin supply of service that fe s armanging. [t can be
hused or an agresd percentage of He sule or purchase price. Cemerniiy, the
amonn! cherged by an agerl from s principal 5 refirred fo0 oS
" commrssion '

Identity and title; The service provided by the intermedicny on belulf of the
prinecipal is clearly idenfifiable.

I accordance with e ahawe guiding principles, services provided by e
fellorwing persans wwill qualify as tarberimedimry sevnices' ) Traved Agent (uny
e of drawel) i) Tour Operator i) Conemission agenl for @ sermice [an
ingent for buying or selitng of goods is preluded] ot Becovery Agent

Even it other cascs, wherever o provider of ey service acls a8 mm

inlermediary for axother person, as identified by the giiding primciples
ontlined above, this mle il apply. Nowmally, it i expected it fhe

7



1%

21

I

21,

infermedinny o agent would kave documeninry soedence authorizing im to
act an belvalf of the protéder of Hee ' atam seroce!™

Para 506 of the Education Cuide. 20032 lssued by the CBEC clarifies
the scope of the term intermediary. The relevant extract is reproduced
hareunder:

*Simuilarly, persons such as coll cenbres, who provide services fo feir dients
by deiling oivile tee cusiomers of e cliont on the clizsed' s behalf, bl actually
provided Hase services on their own aecownl, il ol ke eategorized as
amlernrediaries.

In the instant case, although the Applicant deals with the service
reciplent’s customers, but the same is for the purpese of providing
services to the service reciplent on its own account Consequently, the
services provided by the Applicant cannot be classified as
"Intermediary services”,

In an ilentical case as the present situation, GODADDY India Web
Services Pyl Lid. had filed an Advance Ruling under the Service tax
regime [2016 (46) STR 806 (AAR]]. The relevant extract of the
judgment is reproduced below:

"13. Applicitn! praposes fo proide support services i relakion fo narketing,
Iranding, affing marketing. ooersighl of quality af liivd perly costoner cire
cortre aurid pryanent processing, en principal & principal basis. These seroies
are proposed Io be provided with the sole infention of pramotong the broed of
Goladdy LS. Therefore, these services provided by the applicant Is GoDanddy
canmol be cfrgorized o5 intermiedinry or services, as intermediary services.
12 [t huis been submitied by the qpplicmnd thet services la be provided by i
mpplicen are nat pechr culy i applicant’s case bul are provided by varicis
Indiser entities lo Uieir cowersens cuslomers i Dndine as @ single package,
Fierther, supporting e business of GoDaddy LIS in Tndia is the misin service
and processing prymests aned oversight of seroices of thivd party Celt Crnlbres
are ancillary and incidental to e provision of men serode, L6, brsiness
support serpice, Further, applicant wendd provade seid serpice as @ package
and the payment for tee entire package would be 2 consalidated herep sum
paymerd. Applicant sehorits el dor vivre of bhese indecators, sermice provided
by them to GoDaddy US is a burnlle of services, arhizcl te Puerelled 1 Hie
morneal cowrse of business, This point hus ol been controgeried By e
Revenue, We agree with the salwissions of te applicant that proposed
sgvmices are o hunalle of sereices, bendled in normal conrse of business and
nat 3 b diary sermos, "

Applying the abeve e the present case, while the scope of serviceg
provided to the Asali Kasel group is very wide, the same would Fall
within the ambit of the term “composite supply® with the marketing
services belng the principal supply.

In view of the above, it i amply clear that the services pravidid by the
Applicant cannot be considered as an “Intermediary services”,
However, In ordor to determine the correct classification of the
services provided by the Applicant, it would be imperative to refer to
the scope of the term "Support services”™

In the absence of any statutory definition of the berm “Suppor
services” under the CGST Act, 1GST Act or rules made thereunder,
reference is hereby made to the corresponding definitions under Hhe
Finance Act 1994, The refevant definitions under the pre-negative list
era (Section 65(104c)) and Negative list regime (Section REE{A9) are |
reproduced hereunder

“Goction BR(TM4D) “epport services of husiness or commere” s
sepiices provided in vefation fo business or cammerce and nclides coafirlion
of prospective customers, belerurrkeling, processing of purchise evders ana

L




£

Tulfilment seroices, tnformation and racking of delivery schedides, maniaging '
distribution and lagistics, customer relabionship mamagenent seriices,

arrornting i processing of transactions, pperaticaal o administratioe

Assistemce in @ity Manner, formulaliod of custanrer sproiee and pricing

policies, infrastrictural support services amd other fransaclion

processing.

Explination - For fae merposes of this clawse, e eapression "infrastracheral
support services® inclides providing office alomyg il affice wiilities, lounge,
recepbion Teith competont persoaisel to hundle messages, secretarin services,
intermed anef Relecom facilifies, panbry and securify;"

|Pre-negative List regime]

“Section G5B9} “suppert services"  means  infrastructieral,
aperationtl, administrative, logistic, markeling or any other
suppaert of any kimd comprising functions that entities carry out in
erdinary course of operalions themselves bul miay alrtaim g SEFTICES
by oulsourcing from olkers for any reason whatsoever and shall
include advertisement and premation, construction or works
contract, pouting of immovable property, security, festing amd
EHRJF!:FE-‘;H
[Megative List regime]

From the above, it can be construed that marketing services,
advertisement and promotion services, customer relationship
management, evaluation of prospective customers, @ic would
qualify to be b the nature of support services.

Iy this regard, it is submitted that the scope of the services that is to
be provided by the Applicant to the Asahi Kasel group are of similar |
nature. Thus, the supply of services provided by the Applicant to the
Asahi Kasei group would be classified under tariil entry 9985 as
* Business Support Service”.

% -.'._',_‘.
GUESTICN NO. 2

advi |:r|:'|1
reqieed

ruding

_Eudﬁ,:i-n- on which

15

Whether the service supplied by the Applicant under the Marketing Serioes
Agreement dited 1 Decesnber 2012 constifufe it stipply of "Suppor? services” failing
under HSN code 9985 or * Intermediary seroice” clussiffable under HSN vade 3961/
62T

" ,"r- er
£ :':_;idrmm} of fucls Iemng
1 e benrtig cor the guestion

3. Marketing Serices Agreemeni:

a, Agreemeni with Bioprovess Division of Asilii Kase: Medical Co. Led. [FAM")
[dated 01 December 2012}

*a} Conduchng merket surveys and providing the seroice reviplen! aith the
information on frdian ket brends wed femtirees 50 25 10 assisk in defermining B
marbure nad soope of Hee Indian morked potestial;

Bl Assisting the seriice recipiend in Hhe adaplation and implemerniuion of s
aderiising policy;

¢) Asdisting Hee service recipien! in conidieciing sales prospection  through
participwtion im {redustey soents sucle @5 sriemiific gatherings, exlébilions, trade
shase mnid Hhe Miee; I

d) Liising nith Custoners mwl pelential Customers mid o collect thetr product |
droelopment plans wed strategy and  Sroad-mops’, as foell s Hheir preduct |
specifications, und reporting Hie sawe to e service reciprent the nformabion

obrtuineedd Werongle swcl o ferachions |
&) Providing wey feedback fo e service recipivet thal wowlid Telp smprove the serone |
recipient's perkeling, Facilibnting the service req peid tri arrangement of disorssions

med provision of interpretetion serpices wnd cross ardbers advicy; for e anke of |




=

clarity, weither AR (i2. the Applicant) nor auy of its popresenbateves sl hrae mny
matharily to condiect negotiations on hehalfof e service recipient;

) Commeching Customers With pepresentalioes af the seroice rcipaent for tie peerepose
af abtaining orders and establishing and muindeining cdlase commercinl relationsiips
hefroeen seritee vecipient ol casdomners;

gl Providing staf of the serpice eiprent or ils cusfonmers wisibing ife lerritory will |
such esststunce as iy be reasonably reguested by themn, inclading bud not lirnidest b
providing information, giclde, escort and oelerpreling eroes durtng Customners
visrts; for e soke of clariby, the premises of AKT anll naf be e preimises of et seruice
recipient wnd the same shall not be made soaiinble fo emplogecs or otfer personmnel af
sevmice vecipicn ol meay oisit i

) Prowiding mformation on products ani its fiercliomng or strilar such seroces 1
serpice recipiont's custonsers and seolifiamg service recipient of awry consumrer
cormplarts

i) Mosritoring reguelatery developments (ncluding, where possible, establiding and |
rumin farring contact with regulatory agencies) and reporting e same te the serior
recipend; aiid

i) Any other assistance in the context of the abooe, regarding serme recipienl's
mmarketing activities Hat may be rensonably requested by serisice recipicrt after the
effective dete in nritheg bo AKL"

It meay however be noted that the scope of service for the marketing services
agrecment with APMNA do not include the polnts (). () and (i) as mentioned |
above

Ciatement  contaiming
thie applicant’s
Y 1nbe:pre1aﬁﬂnnflaw

As in case of QJuestion Mo, 2 above

QUESTION NO. 3

Cuigstion  on which | Whether the services provided by the Applicant is an expart of services as

ady i ; ruling  Is | defined under Section 2(6) of the Integrated Goods and Services Tax Act

m.?n-ﬁﬁ 177

51;;,“:: mt  of facts | The Applicant receives payment in freely convertible fureign exchange fe

bwiing - a bearing on | |apanese Yen / United States Dollar

e glastion _
-Matement :muiniﬂg 1. In this regard we refer to the definition of the term “export of services” a5 |

the applicant's defined under section 2(5) of the IG5T Act The relevantextract 15 set out

interpretation of law

hereundern;

"B} "export of services” meaes fire supply of iy seroice w1} e supplier of |
werpice i Tacaded fir Judin; (/) the reciptent of sermice is dacated oartside India: (i)
the place of supply af service is outside Dedia; (e the payment for sHCl Service
lias o soceined By the supplier of service e comvertible foreign exchange, and
{oh the supplier of service amd Ure recipien! of serice are ol smerehy |
estabfishments of a distinct person in aceordmace twoith Explanabor 1 it section
g

2 Each of these conditions have been discuseed in detail hereunder:
a. Condition 1 - Supplier of geryice is located in India

For this, we refer to the definition of the term “location of the supplier of
eorvices” as defined under section 2{15) of the IGST Act. As per the said |
definition, where a supply has been made from a place where the person has
obtained registration, the location of the supplier shall be such place of
business. In the instant case, the Applicant is providing service from
Maharashira for which it has obtained GST registration. Consequently, the
location of the supplier of service shall be Maharashtra ie. in India.

b, Condition [1 - Recipient of service is located outside [ndia |

Lo



' supply of services in case where cither the service recapient or the service
| provider is situated outside Tndsa.

The term *focation of the recipient of services” has been defined under section
2(14} of the IGST Act. As per the said definition, if a supply has been received
from a registered place of business or registered fixed establishment, the
location of the recipient shall be the respective place of business or fixed
establishment. However, in other ¢ases, the usual place of residence of the
service recipient shall be the Jocation of the service reciplent In the mstant
case, the Asahi Kasei group is not registerad in India and therefore, thedr
registerad place of business will be their registered address {Le outside
Imdia}.

¢, Condition 111 - Flace of supply of service is outside India From {a} and {b)

abave, it appears that while the service provider Is situated in India, the
service recipient s located outside India, In order to determine the place of
supply, we refer to Section 13 of the 1GST Act which provides for the place of

The services provided by the Applicant is in the nature of "Support services®
classifiable under HSMN code 9985 The place of supply in the instant case
would therofore be determined as per the general rule e as per Section 13(2)
of the ICST Act The said sub-section provides that the location of the
rocipient of services shall be the place of supply of services. Applying the |
absove (o the present case, the place of supply of services shall be the location |
of the Asahi Kazel group ie, outside [ndia.

d. Condition IV - Payment Is received in convertible fareign exchange

As mentiened in the foregoing paragraphs, the consideration charged by the
Applicant isin convertible foreign enchange Le. Japanese Yen / United States
Drollar

& Condition V - Supplier of service and recipient of service are not merely
establishment of distinct person |

Explanation 1 to Section § inter alia provides that where a person has an
establishment in India and any other establishment cutside India, then such
establishments shall be treated as establishments of different legal persons.
The termi person has been defined to include & Company. In the instant case,
thve service recipient Le, Asahi Kasel group is not an establishment formed by
the Applicant and consequently, it cannot be treated as an establishment of
distingl person |
3. In view of the above, it can be construed that the Applicant fullils all the
canditions for treating the supply of services as an export of services in terms
of Section (6) of the IGST Act Therefore, the answer to Question Mo, 3 above
should be in affirmative.

03 CONTENTION - AS PER THE CONCERNED OFFICER
The submission, as reproduced verbatim, could be scen thus-

M /s Asahi Kasei India Pt Ltd, The Capital Office No. 1502- B, 15th Floor, Plot Mo, C-70,
C-Block, Bandra Kurla Complex, Bandra (East), Mumbai 400051 (here in after referred to as 'the

Applicant) has filed above detailed application under Section 98 of the Central Goods and

Service

Tax Act, 2017 read with Rule 104 (1) OF the CGST Rules, 2017 seeking advance ruling on:

1) Whether the service supplied by the Applicant under the Service Agreement dated 1
March 2013 constitute a supply of "Suppert services" falling under HSN code 9985 or
"Intermediary service” classifiable under HSN code 9961,/99627



2) Whether the service supplied by the Applicant under the Marketing Services Agreement
dated 1 December 2012 constitute a supply of "Support services” falling under HSN code
0085 or "Intermediary service” classifiable under HSN code %961 /99627

3 Whether the service provided by the Applicant is an export of services as defined under
Section 216) of the Integrated Goods and Service Tax Act nT?

Statement of facts having bearing on the question (1)

Asahi Kasei India Pvi. Ltd,, (hereinafter referred to as the "Applicant") has entered into
Service Agreement dated Lst March, 2013 with Asahi Kasei Corporation, & Japanese Corporation.
Howewver, the address mentioned in the agreement is "The Capital, Cffice No.80-C, 8th floor,
Plot Mo C70, G-Block, Bandra Kurla Complex, Bandra (East), Mumbai-00051, which is different
from Advance Ruling Application of the applicant.

The scope of the services provided by the Applicant under Service Agreement with Asahi
Kasel Corporation, Japan {dated 01 March 2013} as amended on 05 January 2017 are highlighted
at Clauses 4 to 8 of the Agreement [he relevant extract of the agreement is reproduced
hereunder;

"4 Party B (i.e. the Applicant) agrees to conduct from time to time, as and when requested
by Party A (being Asahi Kasei Corporation, Japan), research on the matters related to the
functons of the helding company, such as corporate accounbing, corporate finance,
corporate personnel and labor relations, corporate research and development, quality
assurance and corporate intollectual property, and provide Party A with its report of the
research thereon.

5. Party B agrees to provide Party A from time to time, as and when requested by Party

A, with economic, industrial and technical information on the products falling under the

., category of the Products and their markets, trends and outlook together with similar

. Sinformation concerning such other industries in the Territory (i.e. India or any other

* “ngutually agreed territory) as Uarty A may from Hme to time request, In the event Party

} -%hﬂuld require more detailed information than that so provided by Party B, Party B
s I’ Il exert its best efforts to obtain such further or more detailed intormation.

¢ g At such time and from time to ime, as and when representatives of Party A, or its

* trelated business circles or customers visit the Territory and Party A s0 requests, Party B
" shall provide necessary assistance in liasoning and coordinating, activities (including
=" ipterpreting) to such representatives.

7 From tme o time, as and when requested by Party A, Party B shall make market
surveys of the Products in the Territory and report the results thereof to Party A.

&, Party B shall perform services, as directed by Party A, res ulting from the assignments
pursuant to paragraph 4 through 7 of this Agreement, including, but not limited to, those
services with regard to finance, acceunting, and patent and legal matters.”

As per Clause 9 of the Agreement, Service consideration received by the Applicant is the
direct cost+ apportioned overhead expenses+10% margin +applicable taxes,

From perusal of the above extract of the agreement it is seen that the Applicant is engaged
in the activitiss for the party A, viz. research on the matters such as corporate accounting,
corporate finance, corporate personnel and labour relations, corporate research and
development, quality assurance and corporate intellectual property, provide with economic,
industrial and kechnical information on the products falling under the calegory of the Products
and their markets, trends and outlook together with similar information concern ing such other
industries in the Territory, when representatives of Party A visit the Territory and Party A s0
requests, Party B shall provide necessary assistance in liasoning and coordinating
activities{including interpreting) o such representatives, shall make market surveys of the
Products in the Territory and report the resulls thereof to Farly A. Further, Party B shall perform

I"l
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zervices, as directed by Party A, resulting from the assignments pursuant to paragra ph 4 to 7 of
the agreement including but not limited to, those services with regard to finance, accounting, and
patent and legal matters.

PRAYER
In view of the above, it can be said that

i) The research on the matters related to functions of holding company such as
corporate accounting, corporate finance, corporate personnel and labor relations,
corporate research and development, market surveys appears lo come under the
category of ‘Market Research services’ under Heading No 998371

i) Research an the matter of corporate intellectual property appears to come under
"Lejgal documentation and certification services concerning patents, copyrights
and other intellectual property rights services' which fall under Heading
Mo 998213

i} The economic, industrial and technical information on the products falling under
the category of the Products and their markets, trends and outlook together with
similar information concerning such other industries, appears to fall under
'Oniginal compilations of facts or information’ which fall under Heading
N 998394 / Business Support Service|9985).

iv) Froviding necessary assistance in liasoning and cecrdinating activites for the
representatives of Party A, would qualify to be in the nature of business support
services' which fall under Heading No.99859.

V) Regarding Para 8 of the agreement, it is felt that Advance Ruling cannot be given

e because without proper and full facts. In this Para, conditions like ‘but not

: limited ko' is mentioned, which does not give a clear picture of what services it
pertains to. Hence, Advance Ruling for Para 8 cannot be given.

Y
Y
‘5| yﬂ Regarding Para @ of the agreement, it is subject o scparate treabtment o any
e i intermediary activities where place of provision of service is governed by Section
S 13(8)of the CGST Act, 2017,
’ht@i; ‘it of facts having bearing on the question (1):
i Asahi Kasei India Pyt Lid., (hereinafter referred to as the *Applicant”) has entered into
= = larketing Services Agreement dated 1st December, 2012 with Bioprocess Division of Asahi
Kasei Medical Co. Ltd., a Japanese Company. However, the address mentioned in the agreement
is "The Capital. Office No, 801-C, §th floor, Plot Ne.C70, G-Block, Bandra Kurla Complex, Bandra
(East), Mumbai-400051, which is different from Advance Ruling Application of the applicant.

The scope of the services provided by the 4 pplicant under Marketing Services Agreement
with Bioprocess Division of Asahi Kasel Medical Co. Ltd., are highlighted at Article 2 of the
Agreement, The relevant extract of the agreement is reproduced hereunder; Bioprocess Division
of Asahi Kasei Medical Co. Ltd. referred to as "AM" in agreement dated 01 December 2012,

The services shall comprize the following activities, all of which are described with respect to the

Products in the Territory, and all only to be conducted al and under the explicit direction of AM.
a) Conducting market surveys and providing the AM with information on Indian market
trends and features 50 as to assist in determining the nature and scope of Hhe Indian
markel potental;

b} Assisting AM in the adaptation and implementation of AM's advertising policy,

) Assisting AM in conducting sales prospection through participation in industry cvents
such as scientific gatherings, exhibitions, trade shows and the like;



d) Liaising with Customers and polential customers and to collect their product
development plans and strategy and "road-maps”, as well as their product specifications,
and roporting to AM information obtained through such interactions;

e) Providing any feedback to AM that would help improve AM's marketing: Facilitating
AM in arrangement of discussions and provision of interpretation services and cross
culture advice; for the sake of clarity, neither AK] (ie. the Applicant) nor any of its
representatives shall have any autherity to conduct negotiations on behalf of AM;

f) Connecting Customers with AM representatives for the purpose of obtaining orders
and establishing and maintaining clese commercial refationships between AM and
customers; g) Providing staff of AM or ita customers vising the territory with such
assistance as may be reasonably requested by AM, including but not limited to providing
information, guide, escort and interpreting services during Customers visits; for the sake
of clarity, the premises of AKI{applicant) will not be the premises of AM and the same
shall not be made available to employees or other personnel of AM who may visit India;

h) Providing information on products and its functioning or similar such services to AM's
customers and notifying AM of any Customer complaints; i) Monitoring regulatory
developments (including, where possible, establishing and maintaining contact with
regulatory agencies) and reporting on these to AM; and j) Any other assistance in the
context of the above, regarding AM's marketing activities that may be reazonably
requested by AM after the Effective Date in writing o ARI(A pplicant).”

From perusal of the extract of the above agreement dated 01122012 it is seen that the
Applicant is engaged in the activities for AM{service recipient), Conducting market
surveys and providing the AM with information on Indian market trends an features so
as to assist in determining the nature and scope of the Indian market potential, assisting
"o AM in the adaptation and Implementation of AM's advertsing policy, assisting AM in
s conducting sales prospection through participation in industry events such as scientific
= hatherings, exhibitions, trade shows and the like, laising with Customers and potential
\ “ctstomers and to collect their product development plans and strategy and "road-maps",
':l aswell as their productspecifications, and reporting to AM information obtained through
{#uch interactions, providing any feedback to AM that would help improve AM's
f el rketing: Facilitating AM in arrangement of discussions and provision of interpretation
o -‘.-_:;-_ﬁtl."l."!'l.‘f'ﬁ and cross culture advice; for the sake of clarity, neither AR (e, the ﬁjJ‘]JlilL‘ill‘ll}l
“io o por any of its representatives shall have any authority to conduct negotiations uon behalf
“ of AM, connecting Customers with AM representatives for the purpose of obtaining
orders and establishing and maintaining close commercial relationships between AM and
customers, praviding staff of AM or its customers visiting the ternitory with such
assigtance as may be reasonably requested by AM, including but not limited to providing
information, guide, escort and interpreting services during Customers visits; for the sake
of clarity, the premises of AKI{applicant] will not be the premises of AM and the same
shall not be made available to employees or other personnel of AM who may visit India,
providing information on products and its functioning or similar such services to AM's
customers and notifving AM of any Customer complaints, monitoring regulatory
developments (including, where possible, establishing and maintaining contact with
regulatory agencies) and reporting on these (o AM; and any other assistance in the context
of the above, regarding AM's marketing activities that may be reasonably requested by

AM after the Effective Date in wniting to AKI{Applicant)

PRAYER
In view of the above, it can be said that

i) Cenducting market surveys and providing the AM with the information on Indian
market trends and features so as to assist in determining the nature and scope of the

14



Indian market potential appears to fall under 'Market Research services' under
Heading No.998371.

ii} Assisting AM in the adaptation and implementation of AM's advertising policy
appears to fall under ' Advertising services' under Heading No. 998361,

iliy Assisting the AM in conducting sales prospection through participation in industry
events such as scientific gatherings, exhibitions, trade shows and the like, appears to
come under "Fvents, exhibitions, conventions and trade shows organization and
assistance services' falling under Heading No, 998594,

i) Liaising with Customers and potential Customers and o collect their product
development plans and strategy and “road-maps’, as well as their product
specifications, and reporting to AM abroad, information obtained through such
interactions appears to be connected to the services at Para 10 above as principal
supplies, therefore in terms of Section 8 of the Central Guods and Service Tax Act,
201 7 read with Section 20 of the Integrated Goods and Service Tax Act, 2017, Therelore
the said service 'Original compilations of facts or information’ which individually fall
under Heading No898324', / Business Support Service{9953) will be supplied as
Composite Supply and in terms of Section 13(8)(b) of the ICST Act, 2017,

vl Providing any feedback to AM that would help improve AM's marketing
Facilitating AM in arrangement of discussions and provision of interpretation
services and cross culture adwice; for the sake of clarity, neither AKI (Le. the
Applicant) nor any of its representatives shall have any authority to conduct
negetiations on behalf of AM, appears to fall undler 'Other professional, technical and
business services nowhere else classified’ under Heading No.99833%;

il % Connecting Customers with AM representatives for the purpose of oblaining orders

', "2 and establishing and maintaining close commercial relationships between AM and
L}

| =i feustomers, appears to fall under 'business support services' under Heading No 99859;

viif 4 [Providing staff of AM or its customers visiting the territory with such assistance as
/. | may be reasonably requested by AM, including but not limited to providing
~ /_,. information, guide, escort and interpreting services during Customers visits; for the
7 sake of clarity, the premises of Akl (applicant) will not be the premises of AM and the
- same shall not be made available to employees or other personnel of AM who may
visit India. There is a conditional clause, hence, Advance Ruling should not be

given for this services.

vilil  Providing information on products and its functioning or similar such services to
AM's customers and notifying AM of any Customer complaints. In this the service
category is not clearly mentioned, hence, Advance Ruling should not be given for this
Services:

b Monitoring regulatory developments (including, where possible, cstablishing and
maintaining contact with regulatory agencies) and reporting on these to AM, appears
to fall under ‘Other Legal services nowhere else classified’ under Heading No.99s2le;
and

) Any other assistance in the context of the above, regarding A M's marketing activities
that may be reasonably requested by AM after the Effective Dhate in writing to
AKI{Applicant). In this, the service category 1= nol clearly mentiomed, hence, Advance
Ruling should not be given for this services;

Statement of facts having bearing on the question (3):

The Term "export of services” as defined under Section 2tk of the IGST Act and the term
“intermediary” as defined under Section 2(13) of the IGST Act. The relevant extract is set out
hereunder:
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“(&] export of services” means the supply of any service when
i The supplier of service is located in India;
(it The recipient of service is located outside India;
fiii)  The place of supply of service i1s outside India;
{iv]  The payment for such service has been received by the supplier of service in
covetable forelgn exchange; and

(v} The supplier of service and the recipient of service are not merely establishments
aof a distinct person in accordance with Explanation in Section g
*(13) "intermediary’ means a broker, an agent or any other person, by whatever name called, who
arranges or facilitates the supply of goods or services or both, or securities, between two or more
persons, but does not include a person who supplies such geods or services or both or securities
on his own account”.

The Applicant, M/5. Asahi Kasei India Pvt Ltd. has submitted that they are fulfilling all
the conditions Section 2{6) of IGST Act, discussed in detail hereunder:

a. Condition | - Supplier of service is located in India.

The applicant is registered under GST and providing the service Erom Maharashtra, India. Hence
fulfilling the first condition with reference to term “location of the supplier of service” is located
in India, as defined under Section 2{15) of the 1GST Act

b. Condition-11- Recipient of service is located outside India.

~ - =={p the instant case the service recipient M /s Asahi Kasei Corporation (Service Agreement) and
i

Kasei Medical Co. Lid (Marketing Service Agreement) is not registered in India and
re their registered place of business will be their registered address (Le outside India).
efulfilling the first condition with reference to term “lhe reciplent of service Is located
outsideIndia” as defined under Section 2(14) of the [GST Act.

", Condition-111 place of supply of Service is outside India.

&4
P __-,l* The services provided by the Applicant is in nature of different services in the above two

-"_-,ijg ments viz. in Service agreement dated 151 March, 2013, the following services appears (o
¢ applicable:

‘Market Research services' under Heading No.993371; 'Legal documentation and certification
services concerning patents, copyrights and other intellectual praperty rights services” which
fall under Heading No.998213"Original compilations of facts or information' which fall under
Heading No.9983%' / Business Support Service under Heading Mo 99859,

in Marketing Service agreement dated 1st Decemnber, 2012, the following services appears to be
applicable:

‘Market Research services' under Heading No.998371. "Advertising services' under Heading
No.99R361, ‘Events, exhibitions, conventions and trade shows organization and assistance
services' falling under Heading No.9965%. 'Original compilations of facts or information’
which fall under Heading No.998394° / Business Supporl Service(9985), 'Other professional,
technical and business services nowhere else dassified under Heading No.998299; 'business
support services' under Heading No.%853. 'Other Legal services nowhere else classified' under
Heading No.998216;

The place of supply in the instant case is determined as per general rule e Section 13(2) of 1G51
Act where the location of the recipient of services shall be the place of supply of services and
Section 13(3) to 13(13) where place of supply shall be the location where services are actually
performed. In the present case, the place of supply of Service regarding the two agreements, the
Details are as follows:

In Service agreement dated 1st March, 2005,



1. The research on the matters related to functions of holding company such as corperate
aceounting, corporate finance. corporate personnel and labor relations, corporate research
and development, market surveys appears to come under the category of Mar ket Research
services' under Heading Mo 998371, will be coverad under Section 13(2) of the 1GST Act, X017
and place of supply of service or shall be the location of the recipient of services;

2 Research on the matter of corporate intellectual property appears to come under 'Legal
documentation and certification services concerning patents, copyrights and other
intellectual property rights services' which fall under Heading No. 998213, will be covered
under Section 13(2) of the IGST Act 2017 and place of supply of service or shall be the
location of the recipient of services;

3. The economic, industrial and technical information on the products falling under the category
of the Products and their markets, trends and outlook together with similar information
concerning such other industries, appears to fall ender 'Original compilations of facts or
information' which fall under Heading Mo 998394' / Business Support Service(9985), will be
covered under Section 13{2) of the IGST Act, 2017 and place of supply of service or shall be
the location of the recipient of services;

4. Providing necessary assistance in liasoning and coordinating activibies for the representatives
of Party A, would qualify to be in thee nature of business support services which fall under
Heading No.9985%, will be covered under Section 13(3){b} interalia Section 13(4) of the 1G5T
Act, 2017 and the place of supply of service shall be the lecation where the services are actually
performed.

5. Regarding Para 8 of the agreement, it is felt that Advance Ruling cannot be given because
withaut proper and full facts. In this Para, conditions like 'but not limited to' is mentioned,
which does not give a clear picture of what services it pertains to. Hence, Advance Ruling

‘e for Para B cannot be given.

f, I?;r_-&an.t:ng Para 9 of the agreement, it is subject to separate reatment to any intermediary
actiyities where place of provision of service i governed by Section 13(8) of the CGST Act,
pait

In BWldrketing Service agreement dated (11122012,

7/Cowtlucting market surveys and providing the AM with the information on Indian market
tends and features so as ko assist in determining the nature and scope of the Indian market
- potential appears to fall under Market Research services’ under Headlng No 998371 and will
be covered under Section 13(2) of the IGST Act, 2017 and place of supply of service or shall

be the location of the recipient of services;.

8, Assisting AM in the adaptation and implementation of AM's advertising policy appears to fall
under 'Advertising services' under Heading No.995361 and will be covered under Section
13(2) of the IGST Act,2017 and place of supply of service or shall be the location of the recipient
of services;

9. Assisting the AM in conducting sales prospection through participation in industry events
such as scientific gatherings, exhibitions, trade shows and the like, will be covered under
Section 13(5) of the IGST Act, 2017 and the place of supply of service shall be the location
where the services are actually performed. The Service comes under 'Events, exhibitions,
conventions and trade shows organization and assistance services® falling under Heading
No.998596.

10. Connecting Customers with AM representatives for the purpose of obfaining orders and
establishing and maintaining close commercial relationships between AM and customers, will
e covered under Section 13(8)(b) of the I1GST Act,2017 as intermediary serviges' and the place
of supply of service shall be the location where the services are actually performed, appears
to fall under ‘business support services' under Heading No.99859.;
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11. Liaising with Customers and potential customers and to collect their product development
plans and strategy and "road-maps, as well as their product specifications, and reporting to
AM abroad, information obtained through such interactions appears to be connected to the
services at Para 10 above as principal supplies, therefore in terms of Section B of the Central
Coads and Service Tax Act, 2017 read with Section 20 of the Integrated Goods and Service Tax
Act, 2017, the said service 'Original compilations of facls or informafion’ which will
individually fall under Heading No998394', / Business Support Service(0985) but as a
Compuosite Supply under Section 13(8)(b) of the IGST Act, 2017, the place of supply of service
shall be the location where the services are actually performed.

12. Providing information on products and its functioning or similar such services appears fo be
connected o the services at Para 10 above as principal supplies, therefore in terms of Section
8 of the Central Goods and Service Tax Act, 2017 read with Section 20 of the Integrated Goods
and Service Tax Act, 2007, the said service will be a Composite Supply under Section 13(8)(b}
of the IGST Act, 2017, However, in this the service catagory is not clearly mentioned by the
applicant.

13. Providing any feedback to AM that would help improve AM’s marketing; Facilitating AM in
arrangement of discussions and provision of interpretation services and cross culture advice;
for the sake of clarity, neither AKI (ie. the Applicant) nor any of its representabives ghall have
any authority 1o conduct negotfations on behalf of AM, appears to fall under 'Other
professional, technical and business services nowhere else classified’ under Heading
No.098300, will be covered under Section 13(2) of the 1GST Act, 2017 and place of supply of
service or shall be the location of the rectpient of services;

14. Praviding staff of AM or its customers visiting the territory with such assistance as may ez
. reasonably requested by AM, including but not limited to providing information, guide, escort
i and interpreting services during Customers visifs; for the sake of clarity, the premises of

A -,_'I- AkJ(applicant) will not be the premises of AM and the premises of AKI[applicant) in India

= “ghaflnot be made available to employees or other personnel of AM who may visit India, will

; 'ﬁgﬁered under Section 13{3)(1) interalia Section 133) of the IGST Act, 2017 and the place
o ,f‘:{'ﬁ'lj" of service shall be the location where the services are actually performed.
i =

' 15, Froyiding mformation on products and its functioning or similar such services to AM's
Cyivgmers and notifying AM of any Customer complaints. In this the service category is not

e 45;55?1? mentioned, hence, Advance Ruling should not be given for this services;

%, Monitoring regulatory  developments - (including, where possible, establishing and
maintaining contact with regulatory agencies) and reporting on these to AM, appears to fall
under 'Other Legal services nowhere clse classified' under Heading No.998216, will be
covered under Section 13{2) of the IGST Act, 2017 and place of supply of service or shall be

the location of the recipient of services; and

17. Any other assistance in the context of the above, regarding AM's marketing activities that
may be reasonably requested by AM after the Effective Date in writing to AKI Applicant). In
this the service category is not clearly mentioned, hence, Advance Ruling should not be given
for this services;

d. Condition IV Payment is received in convertible foreign exchange.

he Applicant receives payment i freely convertible loreign exchange i.e, Japanese Yen
J United States Dollar

e. Condition V - Supplier of service and recipient of service are not merely establishment of
distinct persan.

Explination 1 to Section 8 of 1GST Act provides thit
~For the puerposes of this Act, wlere a person has, —
(i} an establishmen! in badia and any other establishment outside dndia;



(it} arn estabdishement ina State or Union territory and any other establishment cufside that Stabe
ar Linion fermifary; or

{iii] an establishment in g state or Union lerritory and ey other establishment being a buginess
vertionl regisfered within that Stete or Union territory, then such establishnwnls shall be treabed
as estabitshments of distinct persomns.

PRAYER
In wiew of the above, it can be conatrued that in some services {as mentionad above) the

Applicant fulfils all the conditions for treating the supply of services as an export of services in
terms of Section (6) of IGST Act and in some services (as mentioned above), the Applicant does

not fulfil the conditions for treating the supply of services as an export of services in terms of

Section (b} of IGST Act.
04, HEARING

The case was taken up for Preliminary hearing on DT, 18.07 2018 when 5h. Dinesh Kumar
Agarwal, T.A. along with Sh, Sunil Kumar Bhambhar, Asstt. General Manager and Sh. Huzefa
Chataiwala Manager Accounts appeared and requested for admission of application as per
contentions in their ARA.  Jurisdictional Officer, Sh. Anupam Kumar, Inspector, Division -1V

appeared and made written submissions,

iy The application was admitted and called for final hearing on 08.08.2018, Sh, Dinesh

fgr Agarwal, C.A. along with Sh. Sunil Kumar Bhambhari, Asstt. General Manager and Sh.

H -:_ d Chataiwala Manager Accounts appeared and made oral and written su bmissions.
]'uTE;éliionnl Officer, Sh. Anupam Kumar, Inspector, Division -1V appeared and stated that they
hau'ja"g:l;l!aa dy made written submissions.

_,_d{ﬁér OBSERVATIONS

ST

—

We have gone through the facts of the case. The 1ssue put before us is in respect of a

future transacion which would be on the lines thus -

Ihe Applicant provides sales promotion and marketing support to Asahi Kasel group. For this,
the Applicant has entered in toa Services Agreement dated 01 March 2013 with Asahi Japan and

Marketing Services Agreement with various group companies of Asahi Kasei group, The scope
of work under the Agreement is broadly stated below:

a. Collecting and analyzing information ie. market analysis and supporting Asahi Kasel group
im getting new business;
b. Providing marketing & administration support and back-office support {including accounting
Support);
c. Networking ie. co-ordinate with the government authorities and relevant universities to join
relevant rade associations;

d. Supporting sales activity of Asahi Kasei group.
On this set of Facts applicant has raised questions which are as under:-



Cue 1: Whether the service supplied by the Applicant under the Service Agreement

dated 1 March 2013 constitute a supply of "Support services" falling under HSN code 93835
“Intermediary service" classifiable under HSN code 9961 /%627

On the basis of scope of Services Agreement with Asahi Japan dated 1% March

2013 as modified on 50 January 2017 applicant desire to know whether the supply falls

under the category ‘support services’ or ‘intermediary services'. In order to appreciate

the issue whether applicant is an intermediary we reproduce below the relevant clauses

of the service agreement.

"4 Party B(l.e. the Applicant) agrees to conductfrom fime to time, as and whenreq uested
by Party A (being Asahi Kasei Corporation, Japan), research on the matters related to the
functions of the holding company, such as corporake accounting, corporate finance,
corporate personnel and labor relations, corporate research and development, guality
assurance and corporate intellectual property, and provide Party A with its report of the

pesearch thereomn,

5. Party B agrees to provide Party A from bime o time, as and when requested by Party

o N ;
“w A, with economic; industrial and technical information on the preducts falling under the

=

1N
V. ?‘mtuully agreed territory) as Party A may from fime to tiree request. In the event Party
-

£ fﬂL should require more detailed nformation than that so provided by Party B, Party B

ghall exert it best efforts to obfain such further or more detailed information.

6. At such time and from time to time, as and when representatives of Party A, or its
related business eircles or customers visit the Territory and Party A so requests, Party B
shall provide necessary assistance in liasoning and coordinating activities (including

interpreting) to such representatives,

= From time to me, as and when requested by Party A, Party B shall make market
surveys of the Products in the Territory and report the results thereof to Party A

& Party B shall perform services, as directed by Party A, resulting from the assignmenls
pursuant ko paragraph 4 through 7 of this Agreement, including, but not limited to, those

services with regard to finance, accounting, and patent and legal matters.”

We also add here that Agreement for Modification of Services Apreement dated

5th January 2017 in no way alter the essence of services agreement date 1 March, 2013.

Basis the terms of the contract aforesaid, we examine the claims made by the applicant,

il



whether the provicion of services constitute intermediary as defined under section 2(13)

of the IGST Act. The said definition is reproduced here under:

"2(13) Vintermediary” means a broker, an agent or any other person, by whatever pame called,
who arranges or ficilitales the supply of goods or services or both, or securities, beloeen feo or
more persons, but does nol include o person iwho supplies such goods or services or both or

securities on fis own accownt”

The concept of intermediary under the GST Act is substantially identical to the concept
of intermediary under the erst while service tax regime. This concept has been explained
in the Education Guide issued by CREC in the year 2012 as under:

In order to determine whether a person is acting as an intermediary or not, following
factors need to be considered:

Nature and value: An intermediary cannot alter the nature or value of the service, the
supply of which he facilitates on behalf of his principal, although the principal may
authorize the intermediary to negotiate a different price. Also, the principal must know
the exact value at which the service is supplied (or obtained) on his behalf, and any
discounts that the intermediary obtains must be passed back to the pri ncipal.

‘Separation of value: The value of an intermediary’s service is invariably identifiable
front the main supply of service that he is arranging. It can be based on an agreed

ot

percentage of the sale or purchase price. Generally, the amount charged by an agent from
2= b
his pﬁn’-l:ipal is referred to as “commission”,

Id-;-hﬁtj; and title; The service provided by the intermediary on behalf of the principal is
clearly identifiable.

“paceordance with the above guiding principles, services provided by the following
. persons will qualify as ’inl:errm:diar}r RETVICRS '«

(i} Travel Agent (any mode of travel)

(i) Tour Operator

(iii) Commission agent for a service [an agent for buying or selling of goods is excluded]
{iv) Recovery Agent

Even in other cases, wherever a provider of any service acts as an intermediary for
another person, as identified by the guiding principles outlined above, this rule will
apply. Normally, it is expected that the intermediary or agent would have documentary
evidence authorizing him to act on behalf of the provider of the ‘main service’.

IMustration

A freight forwarder arranges for export and fmport shipments. There could be two possible
situations here- one when he acts on his own account. and the other, when he acts as an

intermediary,

il



iy

When he acts on his own account {say, for an export shipment)

A Freight forwarder provides domestic transportation within taxable territory (say, from the
exporter's factory located in Pune to Mumbai port) as well as international freight service (say,
fram Mumbai port to the international destination), under a single contract, on his own account
(i.e. he buys-in and sells freight transport as a prineipal), and charges a consolidated amount o
the exporter. This is a service of transportation of goods for which the place of supply is the
destination of goods. Since the destination of goods is outside taxable territory, this service will
not atiract service tax, Here, it is presumed that ancillary freight services (ie. services ancillary
to transportation- loading, unloading, handling ete) are “bundled” with the principal service
awing to a single contract or a single price {consideration),

On an import shipment with similar conditions, the place of supply will be in the taxable
territory, and so service tax will be attracted.

When he acts as an intermediary

Where the freight forwarder acts as an intermedlary, the place of provision will be his lecation.
Service tax will be pavable on the services provided by him. However, when he provides a
service 1o an exporter of goods, the exporter can claim refund of service tax paid under
notfication for this purpose.

Similarly, persons such as call centers, who provide services to their clients by dealing with the
customers of the client on the client's behalf, but actually provided these services on their own
account, will not be categorized as intermediaries.

% Insimple term ntermediary means a person who acts ko arrange an agreement betwesn

r'l-'."ﬁluf{ ROFE PErSONs as a mediator or a link,
12

i':Ip the present case as per services agreement, applicant has undertaken following

achivitigs namely -

e

%" 1, Research on the matters related to the functions of the holding company, such as
corporate accounting, corporate finance, corporate personnel and [abor relations,
corporate research and development, quality assurance and corporate mtellectual

property, and provide Party A with its report of the research thereon

2. To provide with ecenomic, industrial and technical information on the products falling
under the category of the Products and their markets, trends and outlook together with

similar information concerning such other industries in the Territory.

3. To provide necessary assistance in liasoning and coordinating aclivities {including
interpreting) to such representatives.

4. To make market surveys of the Products in the Territory and report the results thereof
to Party A

5. All other related services pertaining to above services including, but not limited Lo,

those services with regard to finance, gecounting, and patent and legal mallers.



We clearly find from the scrutiny of clause 15 of the Services Agreement that the
relationship between the parties is that of independent contracioss meaning that the agreement
does not intend to create relationship of principal and agent. The applicant shall not represent
itself to be agent of party A and vice-versa, Further applicant have no autharity to conclude or
negotlate any contracts or secure any orders or maintain any stock of goods on behalf of Party
A in this case. On the contrary applicant would provide service on own account to party A to
improve functioning of holding company and further augment lis business vis a vis sale of all
products manufactured and or sold or to be manufactured and or sold in India territory. Thus
we find that applicant & not a persan who arranges o facilitabe supply of services between two
Or MOTE Persons.

Thus applving the test mentioned in the Education Guide to the facts of the case we can
safely conclude that the proposed service would not fall te be classified as “intermediary serv e’

As a corollary of this finding, we shall now move on o decide whether the services
supplied by the applicant constitute composite supply and categories as support services'?

Applicant has strongly relied on the definition of composite supply as defined under
section 2{30) of the GST, the Education Guide-2012 and the decision of ARA in case of Godday
- India Web Services Pvt. Lid. [2016 (46} 506 {AAR) to submits that the supply of services as
-;'uiﬂei'f.ecqg by the Services Agreement constitute composite supply with the Marketing Services
as pri:ﬁgﬂ supply. The expression ‘Compaosite Supply” has been defined under GST Act, as
below 4 = 1

: f:l!.ll_g *composite sipply” means a supply made Iy & txabie person bo a reciplenl consisting if b
7 wiuire tnxable supplies of goods or services or botl, oF any combimation fereof, which are minhrally
— o Twrndied ared supplied in conpunchon with each other in the ordinary cowrse of husiness, one of
“which ts a principal supply®
Under the GST Act, a composite supply would mean a supply consisting of two or more
taxable supplies of goods or services or both or any combination thereof which are naturally
bundled and supplied in conjunction with each other in the ardinary course of business, one of
which is a principal supply. We find that applicant proposes to provide more than twa taxable
supplies to the recipient. In respect of supply which consist of more than two taxable supplies
and ta fall within the ambit of composite supply, it will be necessary for us to determine whether
a particular supply is naturally bundled in the ordinary course of business and what constitutes
principal supply. The concept of composite supply as adopted from erstwhile service tax regime
has been explained in the Education Guide - 2012 as under:
9.2.4 Manner of determining if the services are bundled in the ordinary course of business -

Whether services are bundled in the ordinary course of business would depend upon the normal

or frequent practices followed in the area of business to which services relate. Such normal and

i |



Freqquent practices adopted in a business can be ascertained from several indicators some of which
are listed below -

The perception of the consumer or the service receiver. If large number of service receivers of
such bundle of services reasenably expect such services to be provided as a package then such a

package could be treated as naturally bundled in the ordinary course of business.

Majority of service providers in a particular area of business provide similar bundle of services.
For example, bundle of catering on board and transport by air is a bundie offered by a majority

of airlines

The nature of the various services in a bundle of services will also help in determining whether
the services are bundled in the ordinary course of business. If the nature of services is such that
one of the services s the main service and the other services combined with such service are in
We pature of incidental or ancillary services which help in better enjoyment of a main service.
For example service of stay in a hotel is often combined with a service or laundering of 3-4 items
of clothing free of cost per day. Such service is an ancillary service o the provision of hotel
accommodation and the resultant package would be treated as services naturally bu nidled in the

ordinary course of business.

Other illustrative indicators, not determinative but indicative of bundling of services in ordinary

courseof business are -

There is a s ngle price or the customer pays the same amount, no matter how much of the package
they actually receive or use.

The elements are normally advertised as a package.
The different elements are not available separately.

The different elements are integral to one overall supply - if one or more is removed, the nature

of the supply would be affected.

No stratght jacket formula can be laid down to determine whether a service is natura Ny bundled
in the ordinary course of business. Each case has to be individually examined in the backdrop of

several factors some of which are outlined above.
In the present case from the Services Agreement wie find that applicant proposes to
provide two different categories of services which are as below:
A} Research on the functioning of the company : Services pertain ing bo research ob the matters

related to the Renctions of the folding conrpey such as - corporale accounting, corporale finance,

]



corporate personnel and labour relations, corporate research and development, quality assurance
and corporate intellectual property, ind provide Party A with its report of the research Mereor
B} Information on the markets in the territory: Services pertaining to information on the markets

in the territory includes -

i) Ecomontic, industrial and technical information en the products filling under the categary of the
Products and Neeir markets, trends and outlook fogether with similar information concerning such olher
industries i fhe Terrilony.

ii) To provide necessary assistance in business activilics (including interpreting) b such represenfatives,
{ii} To sddertnke market surveys of Bie Products in the Territory and report the results thereof to Parly

1) Angitiary services 1o all above services, incloding, but nof lieited to, those services with regavd to
fimarnice, accounting, and prtentand egel matters.

Apply above test ko the facts of the present case, we find that applicant proposes to provide
distinct category of services namely

A, Services pertaining to research o the matters reiated fo the functions af the holding comparny such
as - corporilte acconmiimg, corporate finance, corporate personnel and labour relations, corponile
reseqroh and deveiopment, guality assirance and corporite intellectual property, ard provide Parby A

with its report of the research thereon and

,.;ir‘; | i :L”r\ﬂu.:mces pertaining ko information en the markets in the territory includes -
r.I—_.,__:_:f*fJ s H‘a.__E'ﬂ omic, industrial and technical information on the products falling under the outegory of the
jr i Prowjisc and their murkets, trends and outlook togetier with sinilir information concerning such other
-h_ * 1 _ aaami_';_rn{s irr the Terrifony
H\ - ]!l_l’ .I}u ide necessary assistarce in business activitics (anclieding interprefing) fo such represéntalives
T u"} T6 umidertake market surveys of the Progducts in the Terrilory and report e resuits Hiereaf to Party

‘x_._ f.;'_:‘;,:.:'ﬁ ) Ancillary seroices to ol above services, (rohwding, el nof leiled to, these services with régard lo
finance, accounling, and pakent ana legal matters,”

From the nature of services it is evident that these services are not interdependent but
could be provided as standalone services. [nas much as we can say that applicant proposes to
provide two distinct category of supplies. And as such services provided by this agreement can
ot constitute ‘composite supply’ as defined under the GST Act. However, we observe thal
services mentionad at {i) (ii), {iti}, (iv) of category B above constitule composite supply among
them as these services are clearly independent where the market survey gives bougquet of services
its essential character. For the above inference we find support from the agreement itself as party
A require two different kinds of services as is evident from the agreement as below:

Whereas party A& may from time to time desire or require related information concerning the
functions of the holding company and information on the markets in the territory (as defined in
paragraph 2 for all the products manulactured by the subsidiary.

H



The next submission of the applicant is that the services provided under the Service
Agreement Merit classification as support services falling under H5N code 5285
We have gone through the rate notification no, 1172017 -Central Tax (Rate) dared 28/ 06,/ 2017 as
amended along with Annexure: Scheme of classification of services. We reproduce below the

Sr.no. | Chapter, section, | Serviee | " Service description
heading or group code
[tariff)
206 Heading 0083 Cither professional, technical and business services
97 Emup';ﬁﬂai | Managemaent cnnlﬁrt'lng and mannﬁemml- wetv]ces:
information technology services
298 998311 | Management consulting and management services
including financial, strategic, human resources,
marketing, operations and supply chain management
209 908312 | Business corsulting services including public relations
SaFVICEs
a00 208313 | Information technology consulting and support services
30 #538314 | Information technology design and development
SETVICES
anz 008315 | Hosting and Information technology infrastrociure
L provisioning services
P2 sk Ry :“‘5@4 998316 | Information technology infrastructure and network 2
,.-"/ - et management services ,
fia i . _ﬁﬁ GGR319 | Other Information techmology services nowhere else I
(3 |5} dassifed |
'il| - o Ii
% ' '
L) = J'I = -,-"
LRy ; _J,.r é-"ﬂ'h e Chapter, Service Service description
B et section, code
R TRAGT 57| heading or | (tariff)
. group
356 | Group #9833 Oither professional, technical and business services
357 998391 | Specialty design services including intoricr design, Fashion
design, industrial design and other specialiy design
) services B
358 goRp3a7 | Dhesign originals
359 908393 | Scientiflc and technical consuling services
[ 360 @834 | Original compilations of facts ar information
341 E%es | Translation and interpretation services o
T 098396 | Trademarks and franchises )
363 998397 | Sponsorship services and brand promoedon sarvices
BT gog 399 Dlher'ﬁﬁﬁnaianal. techmical and business services B
nowhere else classified
=3

entry as per classification of services to determine the most appropriate service tarilf code:




'.-u'-._

Frrja e

Sr. Chapter, | Service Service description
nao, section, code
heading | (tariff)
or group
345 | Group Market research and public opinion polling |
99837  services _
6 995371 | Market research services
T 995372 | Public opinion polling services
5r. Chapter, | Service Service description
i, seckion, code
headingor | (tariff)
. group . -
et Group Other support services
- gmg - —_
45 998591 | Credit reporking and rarmg SECVICES
b 998592 | Collection agency services
147 998593 | Telephone-based support services
B 998504 | Combi ned office administrative services
&9 aoasns | Speclalised office support services such as
duplicating services, mailing services, document
: preparation and the like
e N ash | 398596 | Events, exhibitions, conventions ans trade shows
T | organisation and assistance services
\ '{& 51 - 908597 | Landscape cate and maintenance services
=) T Q08508 | Oither information services mwhere else classified
} 5 853 994599 | Other support services nowhere else classitied
i
sy,

e ,,,: From the detailed examination of above table we find that the services provided by the

H__"__.a apphcam in the nature of Research on the matter related to functioning of the holding of

comprany such as = corporale acconnting, corporate firance, corporale persanre] ma lubeier relehions,
carporate research and development, guality assurance and corporate infeliectunl property, and provide
Parly A with tts report of the research thereon would fall under service code tariff 998599 as other
support services now here elsewhers classified.

Further the services provided by the applicant in the nature of Information on Market in
the territory which includes - Ecoromic, sndustrial and fechmical informabion an the products falling
srder he category of the Products and their markets, trends and ook fogether with smlar tiformation
concerning such other imdustries in the Territory, To provide necessany assishance in hustness aclivibies
{including imterpreting] to swch representatives, To undertuke marked swrveys of the Products i the
Territory amd report e reslts thereof do Party and Angillary services bo all abooe seridces, including,
bt ot lintited bo, Hhesa services with vegard bo finance, accounting, and patent and legal matters would

fall under service code tariff 99837 with service description market research services.

1



Question: - 2. Whether the service supplied by the Applicant under the Marketing Servicrs
Agreemieni dated 1 December 2012 constitisle a supply of " Suppert servfees” falling under HSN code
9985 or " Intermediary service” classifinble wnder HSN code 3961 /99627

Applicant entered into "Marketing Service Agreement dated 1% December 2012 with
Bioprocess Division of Asahi Kaset Medical Co. Japan (in short AM). As per the preamble the
services are proposed to be provided with the sole intention to develop/argument sales of
bloprocess consumables and for that purpose AM desires to secure market support services
offered by the Applicant. Applicant proposes to provide services which shall comprise of
following activities.

") Conducting market surveys and providing the service recipient with the information on Irdimn

mrrket trends and feabures so as bo assist in determining the nature and scope of the Indian market

potential;
b} Assisting tiw service recipient it the adaplation and implemenfation of its adverkising policy;

£} Assisting the sirvice recipient in corficting sales prospection Hrough participation i rrediistry
cverits such as scientific gatherings, extubitions, trade shaws and te ike;

d) Lunising with Customers and polential Customers and to collect their product development
plans and strategy and “rond-maps', ag well as their product specifications, omd reporling the
samiet b0 the service recipient the infarmation ehtnired Hrrowgh such mberachons;

o= ) Providing any feedback to the service recipient that would help improve Hhe service recipient's
S s marketing: Facilitating the service rectpient in arrangenwertt of discussions and provision of
gferpretation sevvices and cross culture mdvice; for the sake of clarity, neither AKI (e, the

1 A Ppelicant) nor gry of its representatives shall huve anyf authorily lo conduct negatiations on behalf

' of e service recipicnt;
/A Sonnecting Customers with representatives of the sermce recipient for the prrpose of ehianing
L J oters and establishing and moinfaining close commiercial relationships Between service recipien

" l;,.nn:i clstopers;
a1 -

Tl g Provniding staff of the service rectpien of ifs custoniers wisiting e terrilary anth seech assisfance
asnuny e reasonably reguested by them, inctuding bl not Tinrided to providing informabion, guide,
escort and interpreting services durfng Cuslomers visits; for the seke of clarity, the premises af
AT urill not be the premises of Ure service recipient and the sane shall not be made availabiz &
employess or obler personnel of service recipient wio may st Fruadiie;

k) Providing information on products and its finctionfng or stmiler such services fo service
recipient’s custonters and notifying serice vecipient of any consumer compliints;

1) Moritorireg regulatory developments (inchiding, where possible, establishimg and mainbrinng
comtuct fwith reguiatony agencies) and reporting fhe sane ta the service recipient; and

i} Any other assistance i He context of the above, regarding serprice recimient's markefing
setivities thal mumy be reasonably requested by service recipient after He effectroe dake in writing
fo AKL"

Basis the above terms of the agreement, applicant desire to known whether the services
as envisaged by the agreement constitute “support services’ or "intermediary services, Applicant
cubmits that service activities as enumerated above shall be conducted at and under the explicit

direction of AM in order to develop/ argument sales of Bioprocess consumable in the India

3



territory.  Applicant submits that as per the marketing service Agreement the relationship
between the applicant and AM is that of independent contractors and not intended to create
between parties a relationship of principal and agent. By this agreement applicant shall not carry
out any act that will be binding on AM, such as conclusion of contracts, acceptance of sales arder,
invoicing, determination of sales prices, rebates or discounts, reselution of customers complaints
or settlement or disputes with the customers. On this factual matrix we discuss whether the
provision of services constitute ‘intermediary” as defined under section 2{16) of IGST Acl. The

definition is already reproduced in preceding para of this ruling.

The concept of intermediary under the GST Act is substantially identical to the concep!
of intermediary under the erst while service tax regime. This concept has been explained in the
Education Guide issued by CBEC in the year 2012 which we have already reproduced in this
ruling.

We find from the scrutiny of Marketing Services Agreement that the relationship betwoen
the parties is that of independent contractors meaning that the agreement does not intend to
create relationship of principal and agent. The applicant in no way carries out activities such as
conclusion of contracks, acceplance of sales orders, invoicing, determination of sales prices,
rebate, discounts, resolution of customers complaints, or settlement of disputes with customers,
On the contrary applicant would provide services on his own account to AM to agument thedr
incas Vis a Vis sale of bioprocess consumables in India territory

Thus applying above test to the facts of the case we conclude that the proposed service

!l'_ _:1".,; a carollary of this finding, we 'ihi" now move on to decide whether the services

jﬁgpji_d by the applicant constitute supply of ‘support services’.

.l"l.
b E

On this issue applicant reiterated the argument made in the first question.

Applicant strongly relied on the definition of compesite supply as defined under section
230} of the GST, the Education Guide-2012 and the decision of ARA in case of Godaddy India
Web Services Put. Lid, [2016 (46) 806 (AAR) to submit that the supply of services as evidenced
by the Marketing Services Agreement Constitute composite supply with Marketing Services as
principal supply. The expression ‘Composite Supply’ has been defined under GST Act, which
we have already reproduced in the preceding paras,

Under the GS1T Act, a composite supply would mean a supply consisting of two or more
taxable supplies of goods or services or both or any combination thereof which are naturally
bundled and supplied in conjunction with each other in the ordinary course of business, one of
which is a principal supply. We find that applicant proposes more than two taxable supplies to
the recipient. In respect of supply which consists of more than two taxable supplies and to fall

within the ambit of composite supply, it will be necessary to determine whether a particular
1



Sr. Chapter, | Service Service description
nao. section, code
o heading or | [tariff)
e == L . .
i _'i-f,ﬁ,? Group | Market research and public opinion polling

\ 99837 |services

Eaeh | 998371 | Market research services

_—?f"l ' L 908372 | Public i‘.lrl-Jnlvl:ln polling services

T

supply iz naturally bundled in the ordinary course of business and what constitutes pri ncipal
supply. The concept of composite supply has been explained in the Education Guide = 2012
which has been reproduced in the preceding paras.

Applying the test as per Education Guide to the facts of the present case, we find that
bouquet of services proposed to be provided would constitute as a package for single
consideration. Further we find from nature of services that applicant’s role in respect of adoption
and implementation of AM's advertising policy, conducting sales promotion through exhibition
trade, linising with customer etc. is in the nature of assistance to AM in conducting said activibies
and not actual provision of services on his own account. In view of this the applicant's case is
squarely covered by the decision in case of M/s. Godaddy sited supra with Marketing Research
as the principal supply. This finding of ours is based on the observation that conducting market
survey and information on Indian market trends are main services that determine the nature and
seope of Indian Market Fotential for recipient of services.

With regards to the classification of services under the rate notification 11,/2017 as
amended from time to time, and the annexure of classification of services we find following

entries that are relevant for the present purpose.

_r! From the perusal of above table and the findings by us as above, we hold that the services
2 _tﬁﬂgpbllmnt proposes to provide would fall under Group 99837 as Market Research Services.

Question: - 3. Whether the services provided by the Applicant is an export of services as defined
under Section 2(6) of the Integrated Goods and Services Tax Act 20177

The expression export of services has been defined under the GST Act as belaw:
“i6) export of services” means the supply of any service when

(i) The supplier of service is located in India;

(i} The recipient of service is located outside India;

{iii)  The place of supply of service is outside India;

{ivi The payment for such service has been received by the supplier of service in
covetable foreign exchange; and
(v}  The supplier of service and the recipient of service are not merely establishments

af a distinct person in accordance with Explanation in Section 5;°
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We find from the details as given in the application and submissions before us, record,
that supplier of service i.e. applicant is located in India, the recipient of service fe. AM is located
outside India <Japar; payment is received in convertible foreign exchange, the supplier of service
and the recipient of service are not merely establishment of a distinct person and applicant not
being an intermediary and services are not specified in sub-section (3) to (13} of section 13, the
place of supply of service would be the location of the recipient of services i.e. AM Japan, which
is putside India. As the applicant satisfles all the ingredients of “export of services’ the service
provided by the ‘Marketing Services Agreement’ would qualify as an export of taxable service,

{5. In view of the extensive deliberations as held hereinabove, we pass an order as follows:

ORDER
(Under section 98 of the Central Goods and Services Tax Act, 2017 and the
Maharashtra Goods and Services Tax Act, 2017)

NO.GST-ARA-35201819B- | © & Mumbai, dt. c':_S.']"'f':J/ 2 o) 8

For reasons as discussed in the body of the order, the questions are answered thus

Question:-1, Whether the service supplied by the Applicant under the Service Agreement dated
1 March 2013 constitute a supply of *Support services’ falling under HSN code

S i 9985 "Intermediary service™ classifiable under HSN code 9951 /29627

=,
“];qi “‘r (i) The services provided by the applicant in the nature of Research on the matter related

Gl M :
”'-,]I:.a_',i-;ﬁ to functioning of the holding of company such as - corpomele aecouriting, corporite
1: firupnee, corportte persommel and lebour relations, corporate vesearch awd development, quuality

g '_;{:- assurarce and corporale miellectual property, and provade Party A with ifs report of the

P
-

] respirch Hiereor would fall under service code tariff 99859 as other support serveces

nowhere elsewhere classified.

liij]  The services provided by the applicant in the nature of Information on Market in the
ferritory which includes - Ecomomic, imdusria! and tedimical informetion o rIJE_;:lrrrdrer:ts
falling wnder the category of the Products and teir markets, trends amd ontlook fogetier with
similar information concerning such ather industries in the Terrtory, To provide necessary
resishicy in Pusiness achivities finchding iterpreting} fo such representatives, To wnderiake
marke! sirveys of the Products in the Territory and report the resulls Hereof to Party arud
Ancillary services o all ahove serovices, including, but not limited bo, those scroices with regard
to finavice, accounting, and patent and legal matters would fall under service code tariff

S0837 with service description market ragearch services.

Question: - 2. Whether the service supplied by the Applicant under the Marketing Serpices
Agrecment dated 1 December 2012 constibule a supply of " Support seruices” falling
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under HSN code 9985 or "intermediary service” classifinble wnder H5N cpae 3361 £
99627

Answer: -  The services supplied by the applicant under the Marketing Serices Agreement
would fall under Group 99837 as Market Research Services.

Question: - 3. Whether the services provided by the Applicant is an expuort of services as defined
under Section 2{8) of the Integrabed Goods and Services Tax Act 20177
Answer - Answered in the affirmative in view of the facts of the present case as per discussion
- held herein above.
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CERTIFIED TRUE COP
Copy o
1. The u.]:!'FI'u:aht
2, The concerned Central / State officer
1. The Commissioner of State Tax, Maharashtra State, Mumbai —
4, The Jursdictionsl Commissioner of Central Tax
5. Joint commissioner of State tax, Mahavikas for Websibe. MEMBER TY
ADVANCE RULING AUTHORI
MAHARASHTRA STATE, MUMBAI
Mote ;- An Appeal against this advance ruling order shall be made before Thae Maharashitra Appellate
Authority for Advance Ruling for Goods and Services Tax, 15% floor, Air Indis building, Mariman Point,
bumlrai - 400021,
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