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FPROCEEDINGS

iUnder section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashira
Goods and Services Tax Acl, 2017)

The present application has been filed under section 97 of the Central Goods and Services

_ Tax Act, 2017 and the Maharashira Goods and Services Tax Act, 2017 [hereinafter referred to ds

af supply, where the leased circit is installed in more than one State and the value for service

cannot be determined in absence of & contract, shall be on such other basis as preseribed e the

same would be the location of recipient of service.

1) In a case where the location of the service provider on pan India basis is Delhi and that of the

vecipient is Mumbai whether in the facts and circumstances, it would be Integrated tax that weuld

be chargeable since no rules have been prescribed pursuant to Sec 12(11)(d) as atoresaid 4'I|"|:I.'|

therefore whether itwould be in erder for the recipient to take credit of such Intergraded tax sinee

the said services are used in the course or furtherance of business namely provision of last mile

conneckvity services to the recipient of services.



At the outset, we would like to make it clear that the provisions of both the CGST Act al_'ld
the MGST Act are the same except for certaln provisions. Therefore, unless a mention [is
specifically made to such dissimilar provisions, a reference to the CGST Act would also mean a
reference to the same provision under the MGST Act Further to the earlier, henceforth for the
putposes of this Advance Ruling, & reference to such a similar provision under the CGST Act /
MGST Act would be mentioned as being under the GST Act”.

02. FACTS AND CONTENTION = AS PER THE APPLICANT

The submission:, as reproduced verbatim, could be seen Hhus-

2. Facts of the Case:

21 The Applicant is primarily engaged in providing internet conmectivity services. [t has been granted
a license by the Department of Telecommunications in this regard As a part of the internct
connectivity services, the customers may also mandate the Applicant to provide colocation services
and leasing of certain customer premises equipment Le. routers, modems, e

ZiF in order to provide the connectivity services, the Applicant has leased various FoP (Point of
presence) acrss different states in India, The arrangement to provide the last mile connectivity
service can be understood with the help of below example:

A customer comes with @ request Lo connect ene of his office located in a particular State to another

office located in a different State. The data is transferred from the Customer premises equipment

(CPE} lncatied at customer's end o the nearest POP of the Applicant through leased lines owned by

third party. The Applicant enters into a contract with leased clreull leased line owner to provide

= the said service. From the POP of the Applicant located nearest to designated location, data s
= directed and ransferred through leased Line o the firal destinaton.

o Applicant decides to lease a PoP on the basis of the customer base in a particular Stale { zoine
A the country. Further the Applicant enters into a contract’ agreement with a third party vendor
8 is providing leased circuit services across the country, such as Tata Teleservices, Bharti Airtel
4 o provide the last mile connectivity service. A Mow diagram is attached as Annexure Afto
i lain how the service 15 rendered to the customer via PO of the Applicant Jocated in a state ba

At the outset, the Applicant would like bo submit that it has nbtained registration in erms of Section
22 (2} of the OUST Act. Consequently, the Applicant shall qualify as a 'registerad person’ in terins
of the CGST Act and the provisicans of the CGST Act shall apply accordingly. The interpretatiort of
applicable law with ragrard to the internet comnectivity services provided by the Applicant is as

Fellows:
3.1 Registration requirement

311 The Applicant would like to submit that in terms of Section 22 of the CGST Act, a supplier is liable
to be registered in the State from where lie neekes a taxable supply. In other words, the supplier 1=
required to register in all the States which qualify as the location of the supplier.

a1.z2 It s ths, essential o make o reference to the definibon of location of supp“-l‘.'r' i kering of the CGET
Fils

32 Location of supplier of services;

3121 Section {71) of CGST Ack, Locaton of supplier of services means:
[a) rdiere 0 5JI',I?,II'1I_;|' ik llﬂ'rn'r'lll"n::'.lrl " ph'ﬂ-:'-:" '"_f h,ﬂ',".ﬂﬁ,,-zp.l"}_'_l} i wgﬁglmM| fars bevn abbaened, e looeison
aof swele place of Mrsiness;
(i) anhwere a supply is made from a place ather than the place of business for which registralion s
Freeae olidwined {a fived establisfenn f elarvolrry, e Tacuteon of sech fived sshohitelmunl!

i



Individual Home User

= ek

fcb where @ supply 05 mode from more M oue esbablistend, whether the place of husiness o fixed
establishimend, the locakion of B eatihiishunient wost diveetly concerned with the promisions af Hwe sy
amil

() e whsence of sch places, M donbion of e wsial place of residence |:I‘IrJ'.|'h'.' supplier;

In terms of Secton 2201) of CGST Act as rrontoned above, a El.IFFII.'iEI.' 1% liakle to take re-glilrnﬂnn
i1 the Stade from where ho makes tasable supply of sarvice, While in case of supply of internet
connectivity service, it is not feasible ta determing from where the supply is made sinee the data
travels Fram one POP 4o another pop. This phenomenon is illustrated via a dlagram showing the
possible Aow of data:
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Further, PO cannot be considerns] as fxed eatablishment. Fved exfablislnend as defored wnder 5!.‘-'|.'”:IHI
2050 of CGST Act means o ploce (wiher e the registendd place of businessy wlicl i chirencierized biy 4
sufficicnt degroe of peramenence and sweilable strochre i ternes of bunnen and teclercal resowrees to supply

hrrpices, or b revetie end s servicss for als oren meeils. An intermet POP typically houses servers,

pubers, nebwork switches, multiplexers and other network interface pquipment. it may not reguire

lify as fixed establishment and thus may not be considered as Incation of supplier. A pictorial
i presentation of a bypical POP is given below: '
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4.3

Considering the fact that it not feasible to determine lecation of supplicr in case of supply ofintarpot
connectivity service under clause {a), (b) or (¢}, clanse {d) of Section 2(71) has to be relied upbn.
Clause () of the said Sectlon provides that the location of supplier shall be the usual placa of
residence of supplier, which in the case of company weuld be the place where the said Compuny
iz incorporated or registersd. |

Place of Supply:
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It s imperative 1o determine the place of sapply in order to charge the cormect ax i.e. Certral Tax
and State Tax in case of intra-state supply or Integrated Tax in case of inter-state supply.

Flace of supply in case of telecommunications services including data transfer, broadeasting, cable
and DI television services has been provided under Section THIT) of Integrated Goods apd
Services Tax Act, 3107 {hereinafter referred to as the HGST Act), The sarms is reproduced bcl-::-w:f

12{11} of Integrated Tax Act, 20017

it} i crase of sermices by way of fived teleconmunncation Iwe, lesed civcuits, internet leased cirowil, cableor
dish meberna, he fhe focation where e tefecommmasication he, leased circeit or cable canection er dish
ita beitiaal 15 Tnestalled O receipd af serivees, |

b dar case of molrile comrection Jar felevomnnnionlivg dnd intermel senioes provded o posi-peid basis,He
the dvverione of biflieg witddress of ihe recipiont of services an the record of the sipplice of sermces;

ch oo emses ol peobile connection for defecomunecation, fbeemet serioe and direct fe home dirlei ot
serpices are provided e pre-paymend basis Berosegly o vowciier or any olfier tienns, -

{il thrarigls o selling agent o o resellor or o distribucior of sahseriber identity nndide card ar rechrpge
noticher, he Hie address of the selling agent or re-seller or distritndor as per e record af e supplier
et Hie W al sopply: or |

fri) b anty person to e fival subscriber, be e focation sideere such prepaymcel (5 received or sach
ioniclieFs e sl

i in other coses, be the address of the rropiont s per e records of Hie sipplior of seriices and adgne
suich address is nel gratably, e place-of sepply shall be looetion of the supplier of sertices:

Prowtded St sdiere P address of the recipient as per tie vecords of e supplicr of services is nob memiable,
the pluce of supply shall he lacation of e suppliee of sermices:

Prevaded further thick if such pre-pand sermee 15 mouiled or the recharge s made teragl intemet baking or
obler electrenic mode af paymend, the focetian of the recipient of sereices on e recurd of e supplice af
servces shnll be e plivce o supply of sich seroices,

yplnation - Where the leased cocwit is stalled i oore Hw gone State or Liwionw fernifory and @

e e cofscnted amonnt s chargedd for sy of seroices relating lo siech cireadd, B place of supply of sach

Woices shall b foeken as being ircach of e respeciipe Shites or Linion terriborics in proporlio lo Hhe ouie
BeYeroices seprralely colfecied dr determined in deriws of the cowrtract oragreentent entered ko dn Hes regird
N the afseece of sicch contrivet or dgrecineml, oo s obler bisis as ey t preseribed.

on 12 (11) of IGST Act as referrad above determines the place of supply in case | of

Wl ocommunication services. In arder to confirm which provision of the aforementioned Section
# shall be applicable In the case of the Applicant, it would be necessary b make reference to each of

the Clavse referrod abave. Clause (a) of the said section helps to determine the place of supply in
case of fixed telecommunication line, leased clrcuits, internet leased circult, cable or dish antenna,
Clause (b} provides for place of supply in case of mobile connection services for telecomm unh:al_tan
and Internat sorvices on post-paid basis. Clanse (¢) provides for place of supply in case of mobile
connaction services for lelecommunication, internet service and D2ZH television services on pre-
paid hasis, '

In the clauses referced above, internet conneclivity service provided by Applicant is not coveted

and therelore the place of supply in case of intermet connectivity service shall be determined in
accordance with residual clause (d) of the said section. Clause {d) of Section 12(11} states that the
place of supply In other cases ie. in case the place of supply for telecom services cannot be
determined In accordance with above clauses (clavsc a, b and ), shall be the address of reciplent as
on the records of supplier. Therefore, the place of supply In case of internet connectivity serfice
would be determined on the basis of addres of the recipient as per the recerds of the supplier, In
case address of recipient is of a State other than location of supplier, it would be considered as in for-
state supply, if it is in the same State then it will be considerad as intra-skate supply.

Scpnano 1 Applicant’s location 15 Mumbai {Maharashitra), address on records of recipient is sy
Pune (Maharashtra), Central Tax and State Tax of Maharashtra shall be charged on such supply.

Cegnario 2 Applcant's location is Mumbai (Maharashtra), address on records of reciplent is gay
Dielhi (Delhi), Integrated Tax.on such supply shall be charged.
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Having made the submissions relating Lo the place of supply for the outward supplies, it shall also
be relevant at this stage to discuss the place of supply provisions for inward supplies. This is In
light of the fact that ITC can be availed only In respect of the Central Tax and State Tax charged bo
the Applicant, where the place of supply is in the State where the Applicant is registered, With
regand fo the inpul services and the corresponding input tax credits which are the subject matter of
the application, the Applicant states as follows:

Leased circuits are one of the major input services required by Applicant to provide the cmmcﬁviry
sopvica. The said input serviee i required to provide the internet connectivity at the customes’s
promises by connecting CPF {Customer Premises Equipment) installed at customer's lecation to the
nearast FOP (Point of Presence) of the Applicant. Henee withoul the eased circuits customer canmiot
be connected to the Pop of the Applicant and therefare the same becomes an important inpist
service used by the Applicant in the course or furtherance of business ie. for providing last mile
internet connec vty service. Clause (a) of Section 12(11) of IGST Act. provides that place of supply
tn case of leased circuits shall be the place where leased circuits are installed for recelpt of services,

Explanation to Section 12(11}d) provides that where leased circuit is installed in more than ope
state and a consolidated amount o charged for supply of services relating to circuit and there is o
pgrecment ur conbract to deterniing the value of services, the place of supply shall be on sech other
basis as miay be prescribed,

In cases whene Applicant enters into a consolidated contract with the leased circuit provider locatixd
across India and itis not feasible for the Applicant to determine the value of service provided ina
particular state in such case the place of supply would be determined in terms of Section 12(11) ()
of IGST Act. Further a reference can be made to the case of Suresh Kumar Bansal Versus Union of
India (2N 6 (43) 5.T.R. 3 {Del.)) wherein was held that if there is no mechanism toascertain the valie
of a particular service, service tax cannot not be levied on the same. The principle which can be
derived from this ease 18 that if there is no procedure prescribed under a statue, the same would be
considered as oulside the levy of that particular statute. Hence, in case where place of supply cannot
be determined as the statute has not prescribed a mechanism (explanation to Section 12 (11)(d)) the
levy of tax whether CGST and SGST or 1GST cannot be determined and therefore the particular

", service could be considered as outside the levy of tax, Alternatively a view can also be taken that

case there is no prescribed mechanism in law then the residuary rule can be resorted to.

2% oo considering the alternative view, the residual clause can be referred to determine the place

Lupply in cases where vendor have feased circuit installed in multiple states and there @ bo

dhwision in the Agreement or Contract to determine the value of service attributable to each stale,

% place of supply as per residual clanse (Section 12 (2)) shall be the lecation of registened
son.[Seenatie 3)

" Input tax eredit

The Applicant has leased multiple Pops across different states in India. Applicant has cblaingd
registration of the premises in accordance with the provisions of Section 22 of CGST Act. It raises
invoices to the cusionier from the State where it has been incorporated |.e. Mumbai (Maharashtfa)
which would be considered as location of supplier as discussed in above Para. Further on the basis
of the address on records of the recipient (customer) which i the place of supply as determired
ahove, the Applicant charges Central Tax and State Tax or Integrated Tax.

The leased circuits to provide the last mile connectivity service are not owned by the Applicant.
Applicant provides conneclivity service through the bandwidth it has taken on the leased line
operated by other internet service operators. Applicant avails leased cirouit facility from third party
local virdors to connect its PoP to the CPE installed at customer's premises. Place of supply in case
of leased circuits is the place where leased circudts are installed and in case of a composite contrict
place of supply would be determined on such other basis as may be prescribed.

Applicant wishes to submit that the Explanation b Section 12{11)(d) of 1GST Act shall be reljimd
upon in case of composite comtract for leased circuit facility. The same is reiterated belaw:
Explanation. —Where e Tensed circaal s installed in maore thim ome State ar Liwion territery ond @
considated moront s eharged for supply of serodoes relating o sich circl, the place of supply af sucl
serrics shall be taken as being in each of Uhe respective Stades or Undow dervifories in proporbon to the il
far services separatehy collected or determined in ferms of the confract aragreement entered nro in His regiied

o, i Hie abiseince of such camdrinct ar agresment, o sarche other basis as moy be presceibed.



As discussed above, an inference can be drawn from the case of Suresh Bansal that the residual
clause can be referred in case specific mechanism is not presceibed under law, therefore the place
of supply in such case shail be the location of registered person. The implication of said provision
can be understood with the help of below Scenario (3);

Seenario % Applicant is located m Maharashtra and the customer is also located in Maharashtra
therefore the dl_-.p[i::a,nl will chargo COST and GGET of Maharashtra. While the vendor providipg
leased circuit service is based in Haryana. In case the vendor detorminoes place of supply in terms
of Bxplanation to Sectton 12{11)(d), he may charge 15T {ie Iocation of registerad person whichiin
the current scenario would be Maharashiral, Hence, the ITC of tax charged by vendor can be
avpilad aned utilized h:;' .I'ILF'P“\'_'-H 1t
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| submission of applicant on 24.12.2018
on maintainability of Advance ruling application: -

tion 97 (2) of Central Goods and Services Tax Ack, 2017, following are the

g which advance ruling can be seught;

fation of any goods or services or both;

Cabdlity of a notification ssued under the provisions of this Ach

g iermination of time and value of supply of geods or services or bothy

(] .u..Jm]:.:.:iI:-i-jit:,- of inpul tax credit of tax Fhﬂ:i’l.'l ar deemod to have beon paid;

e} determination of the liability to pay tax on any goods or services or both;

I} wehether applicant is required {0 be registerod;

] whether amy F;u,-l;i:_'u]m' thing done by the H'F!Fl'iiﬂl“l: with respact to any El:lw:'d:- or sery boes oF blf_"fh
amounts lo of results in a supply of goods or services or both, within the meaning of that term

2. In the present case, Applicant wishes to seek an advance ruling for determination of lHability 1o
pay tax on receipt of services, Subsequently, Applicant also wish to seek an advance ruling in
relation to admissibility of input tax credit of tax paid or deemed to have been paid,

3, In light of the above, Applicant would like to submit that the guestion {e) as envisaged under
section 97(2) of CGST Act may also cover the situation where the recipient of may wish fo seek
an advance ruling in order to determine the tax liability on the goods or services received. Further,
in the said question it is not specifically mentioned whether the advance ruling in relation| o
determination of tax liability on goods or services can be sought only by the applicant being
service provider. Hence, giving a restrictive mearing to this question or limiting the scope only
to the service provider shall be ultra vires the provisiens of law and the same may not be the intent
of the legislature drafting the law.

4_In this regard, Applicant wish to submit that it is o wellestablished principle of interpretation

that words cannot be added o interpret a provision when the language is unambiguous. Where
L



a provision is unambiguous, it has 1o be interpreted in the Tieral sense. The provision has o be
read as it is and its meaning is to be derived from a plain reading of the provision, Also, worlds
cannot be added in a provision or words cannot be read into it when such words are not thére
and have been deliberately leftoul

In this respect, Applicant wish to refer to the principle enunciated by the Supreme Court of India
in State v. Parmeshwaran Subramani 2009 {242) E.L.T. 162 (5.C} in a criminal appeal. The
relevant extract of the decision is as lollows:

*15, In n plethora of cascs, it has been stated that where. tho language is clear, the intention of fhe
|1:E.i=|iah.|n: = b b !'__r'mhure.d from tha language used. [t is not ll'rr:dut:,-' af the court ebther boenlage
the scope of legislation or the intention of the legislature, when the language of the provision is
plain. The court cannot rewrite the legialation for the reason that it had no powaer to legislate. The
court cannot add words to a statute or read words into it which are nat there, The courl canmst,
ory an assurmption that there is a defect or an omission in the words used by the legislature, correct
or make up assumed deficiency, when the words are clear and unambiguous. Courts have to decide
what the law is amd not what it showld be. The courts adopt a construction which will carry out the
obvious intention of the legislature but cannot sel at naught legislative judgment because such
course wonld be subverdve of constitutional harmaom:"

5. Further, in case of B, Premanand v. Mohan Koikal (2001) 4 SCC 266 the Supreme Coart
observed that while interpreting a statube the basic principle of literal rule of interpretation has to
be followed, The relevant extract of the decision is as follows

"4 [t may be mentioned in this connection that the frst and feremost principle of intorpretation of
a statuto in evary svstem of interpretation is the literal rule of interpretation. The other rules of
intorpretation eg. the mischief rule, purposive interpretabion ete. can only be resorted to when the
plain words of a statute are ambiguous or lead to ne intelligible results or if read literally would
nullify the very object of the statute, Where the words of a statute are absolutely clear and
unambiguous, recourse cannot be had to the principles of interpretation other than the literal rule,
vide Swedish Match AR v, Securities and Exchange Board, AR 20048 5C 4219.°

hmissioner of Income Tax Kerala v, Tara Agencies 2007 (214) E.L.T. 491

wupreme Court held that:

Thercfare, the Ieﬁﬂ] prositbomn seoms to ba clear and consistent thal it is the bounden I:|1-I‘l'!|' and

_obfigation of the court to intorpret the statute as it is. It is contrary to all rales of construction to
hd words into a statute which the leglslature in its wisdom has deliberately not incorporated, |

[icant wish to also refer to the judgement of the Allahabad High Court in Mayfair Leather
orts (Pvt.) Lid, s Union of [ndia 2011 (272) EL.T. 193 {(AIL) wherein it was held that:

"20, The provision of an Act is to be read in the manner as it exists in the statute book and it & a
well settled principlein law that the ceurt cannot read any thing Into a statutory provision which is
plain and uniambiguous. The language employed in a statute i3 determinative factor of logiskative
intent. If the language of the enactment is clear and anambiguocas, it wonld nat be proper for the
courks to add any woerds thoreto and evalve some Tegiclative intent, not found in the statote, The
court cannot add words to a statute, or change its language, in particular when on a plain read jng
mi.::an:in.E becomad olear,

&. In Sri Jeyaram Educational Trust v. A. . Syed Mohideen, AIR 2010 5C 671, the Apex Cokrt
while saving that a provision of statule should have to be read, asitls, ina natural manner plain
and straight, without adding, substituting or omitting any words, held as under :- "While using
the tools of interpretation, the Court sheuld remember that it is not the author of the Statute who
is empowered to amend, substitute or delete, 50 as to change the structure and contents. A Court
as an interpreter cannot alter or amend the law. It can only interpret the provision, to maka it
meaningful and workable so as fo achieve the legislabive object, when there is a vagueness,
ambiguity oF absurdity. The purpose of interpretation is not o make a provision what the Tudge
thinks itahould be, but to make it what the Legislature intended it to be.”




g, Thus, if the interpretation as drawn by the authorities is accepted, it would be a case of adding
or deleting something From the provision, which is not permissible.

Position under erstwhile regime:
10, Under service tax regime, an application for advance ruling can only made by certain

specified applicants as defined under Section 95A{k) of the Finance Act, 1984, Further, the
application for advance ruling can be made in relation o lollowing questions:

i) classification of any service as a tasable service under Chapter V;

(b the valuation of taxeble sevvices for charging service tax;

(c) the principles o be adopted for the purposes of determination of value of the taxable service under the
provisions of Chapter %,

id) applicability of notifications issued under Chapter V;

i} admissibility of credit of duby or tax in terms of the rules made in this regard:

() determination of the lability to pay service tax on a taxable service under the provisions of Chapter 1.

11. The questions on which advance ruling can b sought under earlier regime is similar o the
provisions under GS1' law except the purpose for which advance ruling can be sought and the
definition of applicant. as defined under Finance Act, 1994, In service tax regime, the advance
ruling can be sought by specified applicants who proposes to undertake any business activity in
India; however, under GST regime advanee ruling can be sought by an applicant for a proposed
transaction or transaction already undertaken by the applicant,

12, Under CGST Act, the word applicant’ has not been defined unlike as defined under Finance
Act, 1994, Therefore, an inference can be drawn that the word applicant would include the
supplier or the recipient of goods or services.

Rulings under GST;

l-:_dﬂl Applicant wish to refer o the following rulings where the authority of advance ruling hias
HJ"L.FHH“L:;Q need rulings sought by the recipient of goods or services:

i Authority for Advance ruling- Madhya Pradesh Geods and Services Tax, in case of
% Madbih Pradesh Poorv Kshetra Vidyut Vitran Company Ltd (2008 TIOL-234-AAR-GST), the

? applitatas sought a ruling to know whether the benefit of concessional rate under a specified
't--,.i..i Motiflagtipn weould be applicable and determination of liability to pay tax on the work contract
bl gerylossSocenved by it

o fsthan Authority for Advance ruling Goods and Services Tax in case of M/ Chambal
sl lizers & chemicals ltd (2018-TTOL-161-AAR-GST), the appellant has scught ruling on the
applicability of GST on Ocean freight charges on import of raw materials or tertilizers. The
Autharity for Advance ruling in the said case held that the applicant is liable for payment of [GST
under reverse charge on Ocean freight charges for receipt of transportation service.

{e) Maharashtra Authority for Advance Ruling in the case of Reliance infrastructure Limited
[2008-TIOL-22-AAR-GST), has held that in light of the Notification No. 132017 Central Tax
(Rate), the applicant would be liable 1o pay tax in respect of the services recesved from Municipal
authorities and therefore the question in the sawd case For which advance rulimg 18 sought shall b
entertained. In the said ruling. autherity of advance ruling has evaluated who can make an
acvance ruling application. However, in the said ruling, it is nowhere stated that the recipient
cannot seek an advance ruling.

() Rajasthan Authority for Advance Ruling in the case of My Umax Packaging {2018-TIOL-321-
AAR-GST], has held that in case of ‘Bill-to ship to’ model the supplier can charge 1GST from the
recipient (bill to party) against which the reciplent is eligible b claim Input tax credit.

14, In view aof the above rulings proncunced by advance ruling authorities, Applicant wish to
submit that an applicant being the recipient of goods or services can seek an advance ruling under
question (g} of Section 97(2) of CGST Act, 2017 i.e. determination of liability to pay tax on gopds

ar services ar both
§



15, Therefore. Applicant humbly request the honorable authority of advance ruling to accept pur
application in light of the above submissions.

Questions for which Advance ruling is sought in the present application:

1. Applicant wishes to seek advance ruling in terms of Section %7(2){e] of Central Goods and
Services Tax Act 217, "Whether the supplier is to charge Integrated Tax on supply of leajed
circuit facility to the AFpIicanL whiore the leassed ciecurt = ingtalled in more than one Statd or
Union ferritory and the contract or agreement doesn't specifically provide the proportion of
servive provided in cach state?”

2. Applicant also wishes 1o seek advance ruling in terms of Section 97(2)(d) of CGST Act 217, "1
the answer to the above question is affirmative, can the Applicant avail Input Tax Credit of the
tax charged by the supplier of keased circuil facility?

4, CONTENTION AND OBJECTIONS TO ADMISSION OF THE APPLICATIONM- AS FéI:'R
THE CONCERNED OFFICER
The submissions, as reproduced verbatim, could be seen thus-

The dealer Telstra Telecommunication Pyt Ltd. GSTN 27AADCT2652D1ZK, made an online
application for Advance ruling on GSTN portal.

1. Dueston]s) on which Advance Ruling s reguired

A, Whether in the facts and circumstances in the case of supply involving lessed circuit services
wherein a pan India contract for supply of such services is enfered into without any State wise break up
for the supply it would be in order for the supplier of such services b charge Integratad Tax {under [GST
Act] pursuant to the Explanation te Section 12{11)(d) which provides that place of supply, where the leabed
cireutt is Installed in more than one Staie and the value for service cannot be determined in absence of a
aract, shiall be on $uch other basis as prescribed .6, the same would be the location of recipient of service,
X 1 case W]'I.EI'L" H1L' Iﬂfﬁ L-i:.n |;|,F ﬁ-":r BEErVICE Fru\.- i.dq_'; Rl I'_'n.'tﬂ ]I'l-l,'Eiﬂ hasis is DE‘I.!'IL E]'ll‘l t]'li'lt i:|'1:
jent is Mumbai whether in the facts and circumstances, it would be integrated tax that
il chargeable since no rules have been prescribed pursuant 1o Sec 12(11){d} as aforesaid
Wore whether it would be in order for the recipient to take credit of such Intergraded

Section-95 (a). In this chapter, unless the contest cltherwise roquines,

a) "advance ruling” means a decision provided by the Authority or the Appellate Authority to an applicant
on matters or on questions specified in sub-section (2) of secton 97 or sub-section(l) of section 1K, in
relation to the supply of goods or services or both being undertaken or propased to be underlaken byjthe
applicant;

Thus It is erystal clear from plain reading of above section that only supplier can apply for advance ruling
in refation to the Supply of goods or services or both being undertaken or proposed o be undertaken by
applicant. Hence recipient can not apply for advance being devoid of legal provision. Hence propesifion
(b noet maintainable before AAR

Alternative Submission is as foiloves
In respect of question A the levy and collection is governed by section 5 of 1GST Act. The section 12 provides
for place of supply of services were location of supplier and recipient is in India

Section 12 of TGST Act,
12. Place of supply of services where location ef supplier ard recipicntis in Inidia.

(1) The provisions of this section shall apply to determine the place of supplier of services where | the
location of supplier of services and the Jocation of the recipient of services is i India.



(2} The place of supply of services, except the services specified in sub-sections (3] te (14),-
1. made to a registered person shall be the location of such persan;

2. made to any person other than a registered person shall be, -

[if the lacatian of the recipient where the address on recond exists; and

[ii) the location of the supplier of services in other cases.

(31 The place of supply of services,

1 dirsetly in refation 1o an immaovable property, including services provided by architects, intefior
decorators, surveyors, engineers and ather related experts or estate agents, any service provided by: way
of grant of rights to use immovable property or for carrying out or co-ordination of construction work:jr

2 by way of lodging accommodation by a hotel, inn, guest house, home stay, club or campsite] by
whatever mame called, and Including a house boat or any other vessel; or

3 by way of accommecdation inany immovable property for organising any marriage or recephon or
matters related thereto, officlal, social, caltural, religious or business function including services provided
in refation o such function at such property; or

5 any services ancillary to the sorvices roferred to in claoses. (a), (b) and (g}, shall be the lecatioh af
which the impmovable praperly or baat of vessel, as the cose may b 19 located or Intended o be located:

Provided that if the locatton of the immovable property or boat or vessel is located or intended 1o be locited
outside India, the place of supply shall be the location of the recipient.

Explanation.. Where the immovable propaerty or boat or vossel is located in more than ane State oF Urion
territory, the supply of services chall be treated as made in each of the respactive States or Uinion territones,
in proportion to the value for services separately collected or determined in terms of the contrack or
agreement entered into in this regard ar, in the absence of such contract or agréement. on such other basis
ac mav ha prem‘ribﬂd.

] The place of supply of restaurant and catering services, persunal grooming, flimess, beauly treatmgnt,
gty service Including cosmetic and plastic sucgery shall be the location where the services. are actually

of supply of services in relation o training and performance appraisal to, -
Hed person, shall be the location of such persony;
; other than i reglstered person, shall be the location where the services are actually performed.

Ehllce of supply of sorvices provided by way of admisslon to a cultural, artistic, sporting. schenhfic,
fnal, ontertainment event or amusemant park or any other place and services ancillary thereto, shall

(7} The place of supply of services provided by way of, -
1. Organisation of & cultural. artistic, sporting, scientific, educabonal or entertainment cvent including
supply ol services in relation to a conference, fair, exhibition, celebration or similar events; or

2 sorvicos ameillary to organisation of any of the events or services referred to inclause (a), or assignmg of
spomsarshig bo such events,

(i) to a registerad person, shall be the location of such person; :
ii) to a person other than a registered persen, shall be the place where the eventis actually held and if the
eventis held cutside India, the place of supply shall be the kecation of the reciplent

Explanation. Where the event is held in more than one State or Union territory and a consolidated amonnt
is charged for supply of services relaling to such event, the place of supply of such services shali be taken
as being in each of the respective States or Linlon terrilories n proportion to the value for services
separately collected or determined in ferms of the contract or agreement entered into in this regard o, in
the absence of such rontract or agreement, on such other basis as may be prescribed.

(8] The place of supply of services by way of transporfation of gonds, including by mail or courier fo.
1. a rogistored person, shall be the Incation of such person:
z: a persan other than @ registerod persan, shall be the locatien at which such gessds are handed dier
for their transpartation,
(9] Tha place of supply of passengear transpartation Senvice 1o -



1. a r{'gisfr._-.tﬁﬂ [rerson, shall be the location of suckh peErson; |
3 a person other than a registered person, shall be the place where the passenger embarks an the
conwveyance for a continwous fourney!

Provided that where the righ.t bo passage is given for futnre use and tho peint ol pmharkatinn is not knoben
ot the lmo of fegue of rl,th.I: b passage, the FII!HL"E' L s-upr.'d}' af sech 2ervice ghiall be determined n :lrmn.ial!tr.-
with the provisions of sul-sectinn (2).

Explanation. For the purposes of this sub-section, the return jourmey shall be treated as a separate
journey, even if the right to passage for coveard and refurn journey is issued at the same time, I

(1) The place of supply of services on board a conveyance, mcluding a vessel, an atrcrall, a train or mabor
viehicle, shall be the location of the first scheduled point of departure of that convevance for the journey.

(11) The place of supply of elecommunication services including data tramsfor, broadcasting, cable hnd
direct to home television services to any person shall,

1. in case of services b}f Wy af fwed telecommnieatton line, leased circuils, internet leased creot, cable or
dish antennn be the location where the lecommunication line, leased circuil or cable connection or dish
antenna iz installed for n.-c-:ipl: of servicos;

2. in case of moebibe connection for kelecommunication and internet services provided on post-paid basis; be
the Iocation of billing address of the recipient of services on the record of the supplier of seevices;

3 Inocases where mobile copnmection for telecom munication, inlernet service and direct to home television
FOTVICRE AFG pr'm'id.nd on pro-payment basis I:hruugh a waucher or amy v TR, MM

i} through a selling agent or a reseller or @ distributor of subscriber identity module card or re-charge
voucher, be the address of the selling agent or re-selber or distributor as per the record of the supplier atthe
me of supply; or

Mgr cases, be the address of the reciplent as per the records of the supplier of services and where sich
§ not available, the place of supply shall be location of the supplicr of services:

. hat where the address of the recipient as per the records of the zupplier of services is mot ﬂ"r':'!i:h‘l:ll']i'.'.
daeibt supply shall be location of the supplier of services:

Ped ﬂcg:ffurﬂwr that if such prepaid service iz availed or the recharge is made through internet banking
dr electronic mode of payment, the lecation of the recipient of services on the record of the supplier
arvices shall be the place of supply of such services

e
;

Explanation.- Where the leased circuit is installed in more than one State or Union territory and a
consodidated amount is charged for supply of services relating o such circuit, the place of supply of such
services shall be taken as being in cach of the respective States or Union territories in propertion to the
value for services separately collected or determined in ferms of the confract or agreement entered into
in this regard or, inm the absence of such contract or agreement, on such other basis as may be prescribed,

{12h The place of supply of Imnking and other tinancial services, |:|1L“|ul]i|1g, alock hrnklng_,ﬁervi-:ﬁ o fny
person shall b the location of the recipient of services on the reconds of the supplior of services:

Provided that if the location of recipigit of services is nat an the records of the supplier, the place of supply
shiall be the location of the supplier of services,

{13} The place of supply of insurance services shall,

1. to. a registered persom, be the location of such person; |
E to @ person other than a registered person; be the location of the recipient of services on the recards
of thie supplier of services

(14} The place of supply of advertisement services to the Central Government, a State Government, a
statutory by or a local authority meant for the States or 'Union territories identified in the contractor
apreement shall be taken as being in each of such States or Unlen territories and the value of such supplies
specific 4o each State or Union territory shall be in proportion to the ameunt attributable to services
provided by way of dissemination in the respective States or Union territories as may be determined in



terms of the contract or agresment entered Into I this regard o, in the absence of such contract or
agreement, on such other basis as may be prescribed,

12, Plecg or supply of services whore location of su pplicr or lewcation of recipient is outside India,

(1) The provisions of this section shall apply o determine the place of supply of sarvices where the localion
of the supplier of services or the location of the recipient of services is outside India.

2) Tha place of :uppl}r of services except the services 5-|.H3{'I|_|Ed in sub-sections (3) o (13 shall be the Tnca e
of the recipient of serviees: '

Providied that where the lotation of the recipient of services s not availabde in the ordinary coursé of
business, the place of supply shall be the location of the supplice of services,

{3) The place of supply of the following services shall be the location where the services are actublly
performed, namely;

1, services suppliad in respect of goods which are required to be made physically available by the recipient
of services o the supplier of services, or fo a person acting on behalf of the supplier of services in order to
provide the services

Provided that when such services are provided from a remote location by way of electronic means, the place
of supplr shall be the Incation whire goods are situnted ot the time of supply of services: Frovided further
that nothing contained in this clause shall apply in the case of services supplied in respect of goods which
are temporarily imported into india tor repairs ard are exported after repairs without being put to sny
olher use in India, than that which is required for such repairs)

2, Services supplied to an individual, represented either as the recipient of services or a person acting on
behalf of the mecipient, which roquine the physical presence of the recipient or the person acting on his
behalf, with the supplier for the supply of services.

4] The place of supply of services supplied directly in relation to an immovable property, inclading services
' i in this regard by oxperts and esta e agents, supply of sccommesdation by a hotel, inn, guest holse,

mqute by whatever mamse callad, grantof rights o use immovable property, services for carrying
nprdination of construction work, including that of architects or interior decorators, shall beithe
o the immovable property is located or intended o be

B of supply of services supplied by way of admissien to, or organisation of a cui sporting,
fucational or entertainment event, or @ celebmation. comference, fair, exhibition or simdlar events,
epdfices ancillary to such admission or organisation, shall be the place whenr me event is actualiy

L] Pheie any services referred to in sub-section (3) or sub-section {4) or sub-sectien (3] is supplied more
an one location, including a location in the taxable territory, its place of supply so we the locabon b the
taxable l.l.-.rl'.ilurv.

{7} Where the services referred bo in sub-section (3) or sub-section {4}, or sub-section (ate sepplied i more
than ené State or Union territory, the place of supply of such services shall be taken as DEN each ol ke
respertive States or Union territories and the value of such supplies specific to each state or Union terrifory
shall be in proportion to the value for services separately collected or determined i terms of the contract
or agreement entered into in this regard or, in the absence of such contract or agreement, on such other
basis as may ba prescribed.

{B] The place of supply of the followmg services shall be the location of the suppher of serviecs,

namely:

¥ services supplied by a banking company, or a financial institution, or a non-banking
financial company. to account holders;

Z intermediary services;

£ services congisting of hiring of means of transport, including vachts but excluding

aircrafte and vessels, up toa poriod of one month.

Explanation.— For the purposes of this sub-section, the expression,
1. "account” means an acceunt bearing interest to the depositor, and includes a non-
resicent extermal account and a non-resident ordinary account;
"banking company” shall have the same meaning as assigned to it under clause (a) of
section 454 of the Reserve Bank of India Act, 1934;

=



3, "financial institution” shall have the same ineaning as assigned to it in clause {c) of
section 45 of the Reserve Bank of India Act, 1934;

1, “non-bankimg financial company" means,

i) a financial institution which is a company:;

fif) a non-banking mstitution which 15 a company and which has as il principal boginess the
receiving of depasits, under any scheme or arrangement of in ary ather manner, or kending in
any manner; or

lidi) such other non-banking institution or class of such institetions, as tho Roserve Bank of Inola hay
whth the previeus approval of the Central Government and by nofification in the Official Cazette,

{%) The place of supply of services of transportation of goods, other than by way of mail or to be the place of
destination of such goods,

(10 The place of supply in respect of passenger transportation sereices shall be the place where [the
passenger embarks on the convevance for o continuous journey

(11) The place of supply of services provided on board a conrevaime during the course of & passeniger
sransport operation, inclwding services intended (o be wholly or substantially consumed while cn dopnd,
shall be the first scheduled point of departure of that conveyance for the journey.

{123 The place of supply of online information and database access or retrieval services shall location of the
recipient of services.,

Explanation.. For the purposes of this sub-section, person receiving such services shall be deemed to be
located in the taxable territory, il any two of the following non contradictory conditions are satisfied,
namely;

'R the location of address presented by the recipient of services through internet is in the baxable
Territory,
2 the credit card or debit card o stove value card or charge card or smart card or any other cand by

which the reciplont of services settles pavment has been issued in the taxabie ferrtory;

the billing address of the necipient of serpwes 5 in the taxable tesritary;

theinternet protecol address of the droice used by the recipient of services isin the taxable berritiry;

. My bank of the rocipient of services in which the account used tor payment is maintained is in the
it able Lerritory,

country cocde of the subscriber identity moedule cand used by the reapient of services 1|| i

affable territory)

M ]-:.:a.ri..-_.n nf' the fixed land Tine throupgh which the service 45 recelved by the recipient is In the

determined under Section 13 of CGS1 fu.l
1. The section 12 [111{d} and Explanation mserted theee in s to be Inter preted as

The Supreme court In Sundaram Pillal v. V.R, Pattabiraman 94 (AIR 1985 5C 5024 pheervad as under:
The vbject of an Explanation ta statutory provision is
a) Toexplain the meaning and inendment of the Adt itsell;
b) Whene there (s any obscurity or vagueness in the matn enactment to clarify the same make it
congistent with the dominant object which it seems to sub serve; '
¢} lo provide an additicnal support 1o the dominant object of the Act in order to mak meaningful
and purposeful;
d) An Explamation cannat in any way interfere with or change the enactment or any part theseof
bist where some gap is Teft which is relevant for the purpose of the explanation in order to suppress
Five mischiof and advance the abject of the Act it can help or assist the court in interpreting the krue
purport and intendment of the enactment; and
e} H eannol howewver take pway a statutory 115!1!‘ with which any person under a stafuto has been
clothed or set at n.:ul.-rl-.l: the warking of an Act by becoming an hinderance in the inlErp-TE-I:al:lﬁh ol
the same,

Thus explanation to the section of enactment does not acts as charging or kevy section it only
clarifies meaning of enactment.



2 I of leased clreult §s installed in more than one State and the value lor service canmod be
determined in absence of a contract the reliance can be made on following fudpment, The
interpretation of taxing statue is to be made harmomously so as to make statue workable, The
refiance can be made on following judgment

Machinery provisions:- [frovisions for i:|1:|rE;|:' of interist on dcln}-'ud payment have been added
for Hgi'lll.-:n:ing up the mﬂthinur}' for collecton of kax and that ag a deterrent measice o that the
dealers may not evade or dalay the payment of due tax, These are necessarily machinesy
provisions Thorpfare, if maore than one construction of such a provision i Fussih'll.- then that
construcHon which preserves iis workability and efficacy & fo be preferrad to ome which would
refder iF otiose or sterilea5.{State of TN, W MK, Kandaswami. (1975 36 5T 191 (50} followed
in Kingsway & Coov, OO0, (19900 76 STC 119 (WETT).

¢ Section 3 of BG5T Act which s charging section needs i Be construed strictly -

Lad

faxing statite indisputably s 1o be steictly construed. See 1, Srinivasa Bao v, Gove of Andbra
Pradesh & Another-2006(15) SCALE 27, [t is, however, also well-settled that the machinery
provisions for caleulating the tax or the procedure for B2 caleulstion are to be construed by
prdinary rule of construction. Whereas a liabilily has been imposed on a dealer by the
charging section, it is well-setfled that the court would constree the statate in such a manner
50 a5 to make the machinery workable:

4, In Case of S Mabini Patram Mrivate Ltd vs Union of India & others on 23 szmﬂ'ry, 2p0F Supreme n,;u:rl:
held that in abscmce of provisions in rules the miachinery prowvisiong of local Ack can be resorded o
(ST 106

5. The alternative submission of dealer rogarding residual clause can be referred to dotermine the place of
=y N case wore vendor have leased circuit installed in n1u|l'i]:|]lr.- stabe and Hhere 1% no F:L-m-'is:h:-n im e
H@A&mt or contract to determiine the value of service attributable b each state, the place of supply ae per

Prr T ﬂ} shall ba location of rogisterad porsan.
W |
ool OGS under section 5of 1G5T Act in case saipply tpolnimg beese services, Circuit services wlierein

%mfr.:v:l for supply of such sererces 15 airtered Into without any State wise break up for the sppply

it andd proper for the supplier of such services to charge Integrated Tax ¢ender GST Achy pursiiant

atton to sectson 12411)( d) which provides that place of supply adwere the leased circuitis installed

gin ome state andd the alue for service carrot be detwermined bn absence of a contract shall be on

JRgection 15 of COST Act and on prorate basis as prescribed Le. the same sweld be the Bocation af
it of service.

In respoct of propesition (b) f answer fo propesibion (o} © afirmative then i would just and preoper for
recipient (o take credit of G5T since the said services are use n the course of lurtherance of business ngmely
provision of lasl mile connectivity services to the recipient of services.

4. HEARING

The mase was taken up for preliminary hearing on 11122018 with respect to admission
or rejection of the application when Sh. Harish Bindumadhavan, Advocate along with Sh. Sagar
Shah, Manager, and Sh. Aakash Sarda , C.A. appeantd and made oral submissions for admission
of their ARA application. They were informed that their question would have to be reframed to
enable their application b be admitted which they agreed to. They have requested for 15 dbys
time to reframe their guestions.  Jurisdictional Officer Sh. Rajesh Jadhav, Dy, Commissionef of
S T(E-638), LT.U, Unit-4, Mumbai appeared and made written submissions and also raised no
objection for giving the applicant time to reframe their questions. The applicant has submilled
reframed questions on 27.12.2018. Preliminary hearing for admission or rejection as requested
by the applicant earlier as above isagain held on 22.01.2019 wherein Sh, Harish Bindumadhavan,
Advocate along with Sh. Sagar Shah, Manager, and Sh. Aakach Sarda . C A appeared and made
oral & written submissions, Jurisdictional Officer Sh. Rajesh Jadhav, Dy, Commissionar of 5.T
{E-638), L.T.LL, Unit-4, Mumbai appeared and submitted written submissions and made objection
that applicant being recipient is not competent to apply for ruling & hence ARA i3 hol
maintainable, We were heard from both the parties on the said issue,



05.  OBSERVATIONS

We have gone through the facts of the case and the written submissions made by bath,
the applicant and the departmental authority. We find the relevant provision of Section 95,
Section 97 and Section 98 of the GS1 Act. As per section 95, the term ‘advance ruling’ means a
decision provided by this authority to the applicant on matters or questions specified in
subsection 2 of Section 97, in relaton ko the supply of goods or services or bath béing undertaken
or proposed o be undertaken by the applicant, For the sake of belter understanding Section 97
is reprocuced as below;

Section 97:

(1} an applicant desirous of obtaining an advance ruling under this Chapter may make an
application in such form and manner and accompanied by such fee as may be
prescribed, stating the gquestion on which the advance ruling is sought.

(2) The question on which the advance raling is sought under this Act, shall be in respect

of,=—

(1) classification of any goods or services or both;

(h) applicability of a notification issued under the provisions of this Act;

o) determination of ime and value of supply of goods or services or bothe

['ﬂ udmi.ﬁﬁi:bilil.':,- of in];lu! ko cresid it oF Bax rruid or deemaed 1o have baon ]!lﬂ.id;

e} determination of the ability to pay tax onany goods of services or both;

MW whether applicant is reguired to be r-:gn-h:rm‘l

hether any particular thing done by the applicant with respect toany geods or services

bgth  amounts to or resul s ina supply of goods or services or both, within the meaning

it term,

fecidi the question raised in this application it is essentlal that it be first determined whether or
Ag¥ivities undertaken by the applicant pertains to matters or questions specified in Section 97(2),
has ralsed followling question;

1. Applicant wishes to seek advance ruling in terms of Section 97(2)(e) of Central Goods and
Sarvices Tax Act 2017, "Whether the supplier is to charge Integrated Tax on supply of leased
circuit facility to the Applicant, where the feased circuit is installed in more than one State or
Union ferritory and the contract or agreement doesn't specifically provide the proportion of
service provided in each state?'

2, Applicant also wishes to seek advance ruling in terms of Seclion 97(2}d) of CGST Act 2017, "IF
the answer to the above question is affirmative, can the Applicant avail Input Tax Credit of the
tax charged by the supplier of kased circuit facility 7

We find from the statement of facts pertaining to first question "Whether the supplier i to
charge Integrated Tax on supply of leased circuit facility to the Applicant, where the leased cirtuit
is installed in more than ome State or Union territory and the contract or agreement doesn't
specifically provide the proportion of service provided in each state?”

From the perusal of transaction as diseussed above in details in their contention, it is clear that
applicant is not supplier of services He is recipient of services from their supplier who leased
circwit facility to the applicant and as such by virtue of section 95 is not an applicant whe can
obtain advance ruling unless the recipient is paying the taxes under reverse charge mechangsm
on the transaction of receipt of supply. In the present case applicant is recipient of services and he
has not a paying the taxes under reverse charge mechanism on the impugned transaction in GST
ACT. Hence, we find thal the applicant has not satisfied the conditions of section 950t CGST Act.

With respect to question Mo, 2 above, we dearly find that the question (1} is noton matiens
or uestions specified in Section 97(2) of the Act and as such is inadmissible under secbon ar{2)
of the Act.

13



For above discussion, in our view, present application seeking ruling on questions stated
hereinabove is not maintainable and hable for repction,

6.  Inview of the extensive deliberations as held hereinabove, we pass an order as follows
ORDER

{Under section 96 of the Central Goods and Services Tax Ad, 2017 and the Maharashitra
Goods and Services Tax Act, 2017)

NOLGST-ARA- 82/2018-19/1- 119 Mumbai, dt. 9 7.). 2613

For reasons as discussed in the body of the order, the subjoct application for advance

ruling made by the applicant is rejected under the provisions of sub-gaction 2 of Section 98 of the
CGST Act, 2007,

B TIMOTHY B. V. BORHADE
[MEMBEHK) IMEMBER)

CERTIFIED TRUE CQPY

£ apy o=
L. The applicant

2. The concerned Central [/ State officer _'_._..—-“"dd

A The Commssioner of State Tax, Maharashtra State, Mumbai i

4. The Jurisdictional Commissioner of Central Tax. Churchgate Mumiba BER

3 Joint commissioner of Slate lax , Mahavikas for Website, ADVANCE RULING AUTHORMY
MAFARASHTRA STATE MUMBAI

Mote ;- An Appeal against this advance ruling order shall be made before The Maharashtra Appellate

Authority for Advance Ruling for Goods and Services Tax, 15" floor, Air India building, Mariman Point,
hinmbai — 00021,



