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Factory/ Manufacturing |

The applicant s engaged in the manufacturing &
trading of pharmaceutical, matraceutical and allied
products,. The applicant manufactured a certain
nutritional product Probance-D for diabebic people, |

Issue/s on which advance ruling | (i) Classification of goods and services or both.
required -
Question{s) on which advance ruling | As reproduced in para 01 of the Proceedings below,
is required o
PROCEEDINGS
. deﬂ section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra
Ll Goods and Services Tax Act, 2017)
e

‘|1c|q_'l resent application has been filed under section 97 of the Central Goods and Services Tax A,
: =
ﬁ-‘af.ﬁl? :trlqult Maharashira Goods and Services Tax Act, 20017 [hereinafier referred 1o as “the CGST Ac

Al the outset, we would like 10 make i1 clear thal the provisions of both the CGST Act and the
MGST Act are the same except for certain provisions, Therefore, unless 2 mention is specifically made to
anyy diissimilar provisions, a reference o the CGST Act would also mean a reference to the same provision
under the MGST Act, Further, henceforth for the purposes of this Advance Ruling, a reference 1o "GST
ACT “would mean CGST Act m MGST Act.
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The submissions, as reproduced verbatim, could be seen thus-

“STATEMENT OF RELEVANT FACTS HAVING A BEARING ON THE QUESTION(S) ON
WHICH ADVANCE RULING IS REQUIRED,




MY Sun Pharmaceutical Indusiries Limited (hereinafier referred to as “Applicant’) having ils
corporate head office at, “SUN HOUSBE" Western Express Highway, GoregaonE), Mumbai-#00063 is
engaged in the business of manufacturing and trading of phamaceutical products, nutraceutical and allied
products falling under Chapter 28 & 30 of the Customs Toriff Act,1975 and is vegistored as per the GST
laws,

The Applicant is engaged in the production and marketing of 2 nutritional powderfood for special
dictary use called Prohance - D which is specially designed to serve as a nuititonal powder for people
with Diabetics, The said product is sold in powder form end s reguired to be mixed with dnnking water
and used as a partial meal replacement/Breakfast replacement / Evening snack/healthy bedtime snack or
a5 directed by a Physician/dietician for diabetics. Prohance-D will be known in the market as “diabetic
Product™ as it is sugar free, low on Gl {Glyoemic Index) and confaing lsomaltulose - a low glycemic
carbohydrate that helps minimize blocd sugar spikes (See Exb.-A ) In other words, the Prohance -I woeuld
be marketed as Diabetic food as well a2 sold by the applicant specially meant for Diabetic peeple only.
The said product provides all required meero nuldents as well miceo nutrients © & Diabetic person,
provides energy froan high quality protein & fat, & is rich in dietary fiber and MUFA {Mano Unsaturated
Fatty Acids) that support heart health. The photo of the labels containing the declaration of Prohance -D
has been enclosed as "Exh - B". The applicant proposes 1o produce two variants of Prohance-D, narmely
(i} Prohznce-D - Vanilia Aavor: and (11) Prohance-1F Chocolnle Ravour,

Notification Na.1/200 7-Central Tax (Rate) dated 30,06.2007 provides for applicable rates of GST

Rl =11 Chapter Heading/ Sub - | Description of Rate of Tax

M. Heading Goods _(oGsT _
| [46a  [21065091 Diabetic ivods 6%
mesponding notification of relevan State G5T At alse provides rate of 6% on the aforesaid

| ract cffective OST @12%.

Sl Mo, 12C of Sch-111 to Motfn, Mo 200 7- CT (Rate) 4i 30062017 reads as under:
Sch. | 5L Mo, | Chapter Heading/ | Description of Goods Rate of Tax
5 i b -Heading LC?SI] :
1 12 1806 Chocelntes and other food preparbions | 9%
Eﬂﬂh!llrnﬁ LT

Therefore, the * Clocelites and other food preperntions contarremy cocon” of Heading No. 18.06
are covered by 81, No. 12C of Schedule 11T and atiract GST @ 18%.

In the atoresaid transaction, there exists an ambiguity pertaining to the HSN
classification of the product Prohance-Dd) Chocolate. As stated above, Prohance - D
manufactured by the Applicant in chocolate flavor in order to make the said productappealing

o the end consumer, withowt altering e diabetic matre of the same,



STATEMENT CONTAINING APPLICANT'S INTERPRETATION OF LAW ANDYOR FACTS, AS

THE CASE MAY BE [N RESPECT OF QUESTION(S) ON WHICH ADVANCE RULING 15
REQUIRED,

APPLICANT'S INTERPRETATEON

THE FRODUCT "PROHANCE-DY (CHOOOLATE]" AS

MANUFACTURED BY THE AFPLICANT 15
“RIABETIC FQOD" ALONE AND IS CLASSIFIABLE UNDER HEADING 2106.90.91 TO CHAFTER 71
OF THE CUSTOMS TARIFF ACT, 1975

Chapter 21 of Custom TarifT Act, 1973 covers “Miscellarecws edible preparations ", Heading
Mo 21,006 under the said Chapter covers " Food preparations nol elsewhere specified or included™. In ather
words, the Chapier Heading 2108 15 residusry heading which covers all the preducts not specified

elsewhere in the tariff, The relevant extract of the said heading is reproduced under for resdy reference:

HE Conde Degcription of goods Llreif
) ? @)
2106 Food preparations not elsewtiere specified or included
2106 1000 | Proteimn concentrates and lextured profem suPaIanNces...oow s Eg
210690 - Oittrer:
| —5aft drink comcentrates:
2106 90 11 | Sharbal.. kg
106 90 19 | Chier. Kg
2006 9020 | = P aasela Fg
21006 90 30 | == Betel mut product knotrn as Kg " Supant e, Kz
2106 M 40 | — Sugar-syrups conlaining added flapouring or colouring matier, wot | Kg
elsewhere specified or included; lactose syrup; glucose syrnip and ninlto
dextrine syrup
2106 30 50 | == Compournd preparations for making nor-aicoholic Deterage oo Kg
2106 30 60 | Food flevormg Kg materinl....... kg
106 90 70 | Churna for pam Kg
80 | Custard powwder Kg
e S
Diabetic foods...... B | Ke
2] Sterilized or pastenrized millsione.... S Kg
| 2106 G YN | eme Othrer Kg

is pertinent to analyse the meaning of the term “Diabenic fopds",
The Oxford Drictionary of Food & Mutrition by David A. Bender defines "dietetic foods' as under:
"Dieteric Foods- Foods prepared o meet the poriicular weiritional seeds of people whose assimilation
amid metabolism of feosds arg modifted or for whom a particwlar effect iv obinined by o comrofled infake
of foods or individual nutelens. They weay be formulated for people suffering from physiological
disorders or for healthy people with additional needs.”
The said dictionary further defines “diabetic foods” as under;

"Diabetic foody- Loose term for foods thar are specially formulated o be switable for
consumpiion by peaple with dighetes mellitus. generally fow in carhohyvdrate fond speclally sugar), and

[frequently containing * sorbitol, xylwlose, or sugarderivatives thar are slowly or incomplerely absorbed ™



Reference may further be made to the Sood fedrstries Mavnal by ML.D. Ranken which provides a
definition of a “Diabetic Jam”, The saxd manual defines “Diabetic Jam® as "Dishetic Jaw (sorbiiol-based)
— Dighetic are wnable to mefabolize the sugars mormally present (n jams ond marmalades, but they are
able to ke i zorbitel, a polvlwdric alcobel derived from glicose, Specially prepared joms and
mgrmalodes are therefore manufactured for diabetics in which sarbitel, wswally ax a Hrup, 5 used as a
direct replacenignd for sucrose ond glvcose. The same manfaciaring methody are weed but it iy necozsary
i Increase the quantity of pectin since pectinsorbitol gels aré weaker than comparable sugar baved gels. ™
The Food Safety and Standards Act, 2006 (FSSAID) aleo makes a reference to Toods jor special dierary
purposes”. In this regard, it is pertinent here to mention that the Courts in the past have referred 1o statutes
1o assist in the classification of a cerain product A judgment on the point i3 thal of Connaught Plaza
Restaurant (P.} Ltd.v. CommBsioner of Central Excise, Mew Delhi reported at [2003] 154 ELT 187
where the court permitted the use of a Statte (Prevention of Food Adulteration Act, 1954) for HSN
classification. The court accepted the decision in Stafe of Maharashira Vs Baburoo Ravafl Miveeslar,
AR 10835 8. 104, where it was observed that:

“..the common pariance understanding of the fernr ice eream can be inferred by the definition of
e eream i Prevemtion of Food Adulteration Act, 1054 and the Ruley made therewnder: that ax per
paragraph 4.11.20.08 of Appendix B to the Rules, 19353 Ice cream shall contuin mol less thar 1110 per
cent milk fat, 3.5 per cent pratein and 3680 per cent total solids except that whan any af the aforesaid
preparalions coniging fris or wule or bath, the content of milfk for shall nos be {ess than 5.0 per cent by
weight; that in the case of State of Moharashtra Vs, Baburae Revafl Mharulkar, AIR 1985 5.C 104, the
nlenrs were held 1o be liable for convicrion as the ice cream sold by them was fowund io confain 3.93

e Emiphiasis Supplied
of the said FSSAL Act, 2006 is reproduced below for ready reference:

(8 atherwise provided wrder this Act and regulations made therewnder, o person shall manufacture,

S disiribare, sell or frpart ay nevel food, genetically modified articles of food, irradieted food, organic

Soods, foods for special dieiary uses, fimciional foods, mutraceuticals, health supplements, proprietary

foods and sach ather articles of food which the Cenral Government may notify in this bekalf
Explanaiion - For the purposes of his section, -

{1) “foods for special dietary wses or firnctomnel fooeds or rutraceuicals or fiealth supplements " means:

fa) foods which are specially processed or formulated to satisfy particular dielgry reguirestents whick

exisd becuuse of o particular physical or physiological condition ov specific diseases and disorders and
which are prasented as such, wherein the compasition of these foodstefs must differ significanily from

whe composision of ordinary foods of comparable nature, if such ordinary foeds exist, and may coniain

awe or mare af the following ingredients, namely. -
fit plants ar botanicals o their parts in the forme of powder, concenfrate or extract in water, etfd

aleahol or adro aleohalic extract, single or in combination;



{itl mimeralr or vitamins or profeiny or meddaly or thelr compoumas or amine acids {in amoeunis nol

exceeding the Recommended Daily Allowance for Indians) or engymres (within permissible fimis);

it} substances from ammal arigin,

fivd @ dieiary subsiance for use by hwman beings o supplement the diet by increasing the total dietary

dniake,
b} (i) @ product that is labelled ax a "Food for speclal dictary vser or fincrional foods or nutraceuticals
ar health supplementy or stimilar such foods" which i nof represented for use oy @ conventional food and
whrerehy such products may be formulated in the form of powders, granules, tables, capsides, lguids, jelly
and other dosage forms but noi parenterals, and are meant for oral administeation; fif) such product does
wat inciede o drig as defined in clause (B) and ayurvedie, sldha and wnani druge ar defined in clauses (o)
and (h} of section 3 of the Dvugs and Cosmesics Aet, 1940 (23 of [940) amd rules made therennder; (i)
dogs mat claim to care or mitigate any specific diseare, disavder or condition fexeept for certain health
benefit or such promotion claims) as may be permitted by the regulations made under this Act!
iiv) doex et inciude a narcotic drug or @ poyvehairopic substance as defined w the Schedule of the Narcorie
Dirigs and Psychotrapic Substemces Act, 1983 (61 of 1985) and rules mode thereuhder and subsiances
lisrad in Schedules E and El of the Drugs and Cosmetics Rules, 1945,
(2] "genetically engineered or modified food ™ means food and food Ingredients composed of or conlaining
genotically madified or engineered organisms ahained through modern biotechnology. or food and food
ingrechients produced from but mor conlgining genedcally modified or engindered organisms obtained
through madern blorechnalogy;
{3) "arganic food" means food products that kave been praduced in accordance with specified organic

)
[ Provided fhar such food does mot contain any of the foods amd ingrediens profibited under this Act ard

-

'f:_w regnalatfaiis gade therewnder.”
Fu]'thér, .ﬂéﬂm]h dated 23.11.2016 isswed by FS5A1 Regelation Mo 8 siotes that:
AR "for special dietary use, other than pifanis, and thote products intended to be taker wnder medical

i) Na focd husiness aperator thall manufaciure, formulate or process an article of food for special
dietary use urrless=
i} sprecially processed or forruiated to satisfy_particaiar dietary requirements which may exist or urive
because of cerivin physivlogical or specific kealih condiions, namely:-

fab loow weighs, abesity, diabetes, high Biood presure;

i pregiarns ard facianing wamen, ard

¢l periatric population and celiac disease and other health conditions.
{ii) The food business opermor shall clearly indicate on the label whether or not the food for special

dietary use (s 1o be taken wnder medical advice,



fiiil A food buviness aperator may manwfaciure or sell an article of food for special distary use In single
use packaging or in dosage form, namely, granules. capswles, tablets, pills, jelly, semi-solid and other
similar farms, sachers of powder, or any ether similar forms of Ugulds and powders designed lo be taken
in measwred uni guaniites with a nuivigonal or plysiologieal effect;
fiv) A food business operator may formulate an ariicle of food for special use in formats meant for cral
feeding tirough a enteral fubes but shall not be wyed for parenieral use;
i) An article of food for special dietary wse shall rot include the normul food which is merely enriched
o modified with mutricets and weant for mass consumplion, intended for improvement of gemeral heaith
feer day io day use and do not claim o be targeted to consumers with specific diséase conditions and also
not inglude the article of food mtended to raplace complete diet covered under food for special medical
purpose specified i reguiation 9,
(2) (0 The articles of food for special dietary wse ghall contain any of the ingredients specified In
Schedules | or Sehedule IT or Scheduvle I or Schedule TV or Schedule VI or Schedule VI or Schedule
Fill fii} A food business aperaior may use the ingredienls specified in the Schedhles referved to in clanse
(i) of sub regulation (2) in manufectiring food for special dietary wie without prejudice to modifications
for one or more of these mutrients rendered necessary by the intended use of the product
. Emphasiz Suppited

Schedule W afthe Motification stated abave is exiracied bebow for ready reference:

Schedule = VI

[See regulations 3.(13), 6.42)1), 7-(2)i), B.(2)(5), 9.215) and 110101

List of preliotic compounds
Prediotic Compamds
Polyderirose

Soybean aligosaccunrides
Tsomualto-aligosaccharides
Frufm-ﬂ-'fﬁmwhnrﬂﬂ
Gluce-eligosaccharides
Xilo-sligosaccharides
Inulin
Isomaltulose
Crerhin-atogsacoharides
Lactilose
i1 Lactoférrin ]
i2 Sugar alcohols swch as lachitol, sorbitel, maltitel, iwositel, isomalt
13 d:ﬂnctu—nﬂmnsncdmn’r_ies
A combined reading of the above povisions clarifies that FSSAI recognized “food for special

dietary uses” {specially processed or formulated o satisfy particular dietary requirements which may exkst
or arise because of certain physiological or specific health conditions such as disbetes) are recognized as
a separate calegory of foods. FSSAI streamlines the purview of the said foods by providing a izt af
ingredients that must be contained for any food to qualify as a “food for special dietary uses”, At this
peint, it is pertinent 1o analyse the meaning of the term "Food™ before we analyse whether the product

urder consideration i a “Diabetic Feod™,
The term ‘food' has been defined in Section 20) of the FS8AI Act as under:



"(il Food means any substance, whether processed, partially processed or wnproceszed, which is intended
Jor huenan conpumption and includes primary food o the extent defined in clavze i=k), generically modified
or ehgiveered food oF food conialning suck ingredients, infani food, packaged drinking water, alcaholic
drink, chewing guws, and any subitonce, incliding water wsed imls the food during s manufaciure,
preparation or ireaiment bul does wot incivde any animal fesd, live animials wnless they are prepoved or
procecyed for placing on the marker for bumon conmumption, plarts, pricr fo harvesiing, drugs and
medicinad producrs, cosmetics, narsolic or psychotrapic substances:
Provided that the Central Government may deglare, by notification in the Cfficial Gazette, any other
arficle ax food for the parposes of tus Act kaving regards fo s use, soiire, subsiance or gualing
Further. "food® has also been defined has been defined in Webster's international Dictisnary as
“rnrritive moferial absarbed or oken it te dody of av organise which serve, for purpares of growih,
wark ar repair amd for the maimtenance of the vital process, "

Further reliance can be placed on the Supreme Court judgment in the case of CCE Vs, Parle
Exports (P} Lid. reported at 1988 (38} ELT 741. In the said case, the ssue before the Supreme Court was
as 1o whether non-alcoholic beverage is eligible for exemplion as ‘food products or food preparaticns'
under Maotification Mo, 3575-CE. The Supreme Court held that the words used in the provision, imposing
Axes of granting exempiion shoukd be undersiood in the same way in which these are understood in
ordinary parlance in the area in which the law iz in force or by the people who ordinarily deal with them.
The Court held that in ordinary and commercial parlance in India, food is considered as mririnve marerial

gm_h&rr_m_-'nf_nr i in the body of an organisation for the purpose of srowth wark or repair and for the

F :, as elaborated upon by the Suprame Count sbove. Thus, it is pertinent to analyse whether the
¥ covered under the definition of "Diabetic Food™ or not

[comaltulose, FOS = Fructo oligosaccharides and Inulin are covered under Schedule VI of the above-

mentioned notification prescribed by FSSAL Thus, the said product is treated as a "food firr special diciary

uses™ under FSSA1. The product also has other featunes also like it being sugar free, having low G, having

high fiber, being rich in MUFA, Thus, in this respect, it can be safe to contend that “Prohance - " iz a

diabetic food to meet the special dietary requirements of Diabetic people.

PROHANCE-D CHOCOLATE 1S CLASSIFIABLE UNDER CHAPTER HEADRING 2106 90 %1
IRRESPECTIVE OF THE COCOA CONTENT IN THE SAID PRODUCT

Chepter 1B of the TTA, 1975 covers "Uocoa and Covoe Preparations". Heading Mo, 18.06 of the
said Chapter covers "Chocolate and other food preparations confaining cocoa”. The relevant extract of
the same is provided below For ready reference:

L 186 - Chm.!m and ather food preparations copbaiting cocoa {+),
| 1806.10 - Cocoa pnw'dfr EEH!‘EJF!EFIL:’LI]'E‘I: sugnr or offer swcckening nuller




1806.20 | = Other preparations in Mocks, slabs or bars weigling more Han 2 kg or i Bgued,
paste, powrder, gramudar or ofher bulk form m contatmers or immediate prckings, of a
confent exceeding 2 kg
| = Other, in bocks, slabs or hars
| 1B06.31 | - Filled
| 1806.32 | - Not filled
180690 | - Oitler -

The HSN Explanatory notes of the said Chapter Heading 1806 is reproduced below for ready

reference;

Chocolate is composed essentially of cocoa poste and sugar or other sweetening matter, urually with the
addition of lavouring and cocea butter; 1 some cases. cocoa powder and vegefable oil may be subsoifuted
Jor cocea paste, Milk, coffee, hozelmuts, almonds, arange peel, efc. are sometimes alva added.

Chacolate and chocolare goods may be put up either as blocks, slabs, fablets, bars, pastilles, crogueties,
granules or powder, o in tie jorm of chacolate products filled with creams, frults, lguewrs, efe.

The heading aito includes all sugar confectionery contgining cocoa n any proportion {inchding
chocolate mougat), sweetened covoa powder, chocolate powder, chocelate spreads, and, in general, all
food preparations containing cocoa fother than those excluded in the General Explanatory Note 1o this
Chapter),

Chocolate enrictied with vilamins is also classifted fn this heading.

The heading does wot frchisde!

(@) White chocolate (composed af cocoa butier, sugar and povwdered milk) (heading 17.04).

(bi Giscaity and other bakers wares covered with chocolote fheading 19.03).

Subheading Explanatary Note.

é, are not regarded ay " filfed "

Chapter 18 which only pertaing to "Chacolate and ather food preparalions comaining cocia.
intends to cover all those products which have the presence af Cocoa in it However, we need to place
refiance on Chapter 19 wherein products which have marginal content of Cocoa present in them are still
classifiable ender Chapter |9 and not Chapter |8, It is further submitted that Chapter 18 does not intend
to cover any and all the faod preparations containing cocoa, It it evideni by the explanatory noes 10 the
entry, which clearly states “The heading alo inclwdes all sugar confecionery comlaming cocod
i fothrer thaw thoge excluded in the General Explanaiory Nate ro shis Chapert”, It logically follows
that since the explanatory notes speak ahout food preperations containing cocoa in general and ot
necessarily all the food preparations containing cocoa. Thus, diabetic food which exists as a separate entry
(even though in the residuary portion of Hdg No.21,06) cannol be made to mean food preparations in
general 10 be covered under Hdg No. 1806,



It is periinent here to mention that there exists a similar distinction made in the explanatory notes
1o Chapter 19.01. Here, the entries under Heading Mo 19,00 pertain fo:

. faod preparations of four, groats, meal, starch or malr extract not cont@ining coced or

containing less than 40%4 by weight of cocoa calewlated on a defatted basis,

i, Food prepavations aof goods of headings 04.00 to (.04, nol confaining cocod or

containing less than 5% by weight of covoa calewlated an a defatied barls.

The explanatory note perlaining to food prépararions of flowr, groats, meal, sigreh or malt gxtract
states that:

The heading covers o number of food preparations, which derive their essential character from such
materialy wiether or nol sich ingredients predominate by weight or volione,

(her subgtances may be added fo these main ngredients, such as milk, sugar. eggs, casein, albumin, fof,
ail, favosring, ghwen, colouring vitaming, frutt or other substances to improve their disteric value, or
cocoa, in the latier case, bn any praporiion less than 40% by weight of cocoa calcalated an a defatied
fasis,

It is pertinent here to mention that, the explanatory notes to the Hdg Mo 1901 of HEM consider
that the broad classification of the products shall be determined taking intn consideration the essential
character of the ingredients. It further concludes that certain other substances. for flavouring, colburing or
even cocoa may be added & the same shall not alter the classification and make it classifiable under
Heading No.18.06. Anyihing and everything in sky containing very minuscule content of cocoi cannot be
blindly covered under Heading No. 18.06. Further, the said explanatory notes explicitly provide that goods
of heading 04,01 to 04.04, not containing cocoa or less than 5% by welght of cocoa calculated on 4 el ly

%ﬂed basis. not elsewhers specified or included shall come under Heading No.19.01 only despite being
= 53-,;3.?:.1 or "degpite containing cocoa. ™. An interpretation of Chapter 19 implies that in silsations where
cotod Mhes not determine the character of the product, the same was not tuken inte aceount for the

from the scope of Chapter Heading 18 and be classifiable under Chapter Heading 2016 as a “Drabetic
Food™.

Pertinent here 10 mention a judgment on point is that of The Cemmissioner of Central Exclse
vi. Britannia Industries. Ltd reported at 2005 (183) ELT 257 (Tri-Mumbai). the dispate in this case is
regarding the classification of the product wafer which contain choco late, The relevant extract of the case
st
"3, Considering the material on record if (3 found thar based on the classificanon af the Chocelate Crearh
placed betweer iwo sliced biscuiti-wafers and the fact that the said Chocolate cream would be classifiable
wnder heading (803 do not enthuse wx to clossify the Biscudss, i thix caze, on the grownd as loken
irvaspective of the fact of percentage of Cocoa in the entity, the ground taken that the decision relied upon
by the Contmissioner (Appeals) i the appellanr’s own case vide erder No, 30286 dated 0370086 was a3

a



regardr the classification in cage of Bowbon Cream momyfactured by the respondents in the ypear 1936,
which war aetder the erstwhile tarifl and was based o the applicabifity of 18] specification for wse of
chaendare and that decision camnot be applied o the focts of this case as 18] and the Prevention af Food
Adulteration Act, woirld mot rale the clazsification to be areived under the tarilf based an HEN cannol be
accepted, as the classification of the "chocolate cream® which forms a layer between hwe slices of bisciirs
carirot determine the classification of the biscuits self, There i wo minterial fe consider that the bisoui
is @ cocoa product merely because of ity certain percenfage af cocon wihich do not even predominate,
were found in such entify. The eniities are undersioed and have 1o be classified. as such they ool be
called chocolate for the reason ai given ™

From the above judgement it can be said the ingredient should determine the classification of a
product & here in this case cocoa is not the main ingredient, the identity of an article is issociated with its
primary function and utility, Hence Prohance.[} should not be classified under Chapter |8 only on the
basis of miniscule guantity of cocoa contained mn it

Reliance is also placed in case of Abbott Healtheare Pvt lid and Ors. Vs Commissioner of
Custom {Generaland CFS) reported at MANUACM434.201 5. In this case appellant herein filed Bill of
Entry Mo, 6750153 di. 07.05.2012 for clearing the goads for home esnsumption, described them as
‘Mama's Besi Tndia Chocolate 400 grams'. Appeflant also claimed that e subject goods are classifiable
under CTH/CETH 19.01 90 90 claiming the concessional BCD as being supplies from AIFTA Country of
Origin under Notification Mo, 46201 | (Sr. No. 158} as the goods were covered by the Couniry of Origin
Certificate issued by Director General of Customs, Singapore. The dispute in this case s regarding the
classification of the goods imported by the appellant. The assessee was claiming classification of the goads
2 ;__._ CTH 1901 while Revenue was trying to classify the same under CTH 21.06. The court in Para held
'. dients of the prodect as kas been claimed by te appellant in their lerer ot H0.2002 as
confiatie (a) Skim milk povder (64.7%0, (b)) Locicse (13.2%) () Sucroge (T29), (d) Cocoa Powder

under Chapter Heading 0404 as product containing ratural mitk consittienis, whether or mot containing
added sugar or ather swaetening maiter, rod elsewhere specified or included (s per the CTH reprintuced
hereinabovel, but since the product imporied by ihe appellant comiaing various other minerals and cocoa
povwder i the extent of 2.5%, the suid product does rot merit elassification under Chapter Heading 0404,
This would ke 15 do te next available chapier heading whick this product can be elassified iz 1)

The chapter notes of heading No. 1901 specifically indicates that the goods of headings 0401 jo 0404
which do not have cocoa containing more than 3% by weight are classified under the said heading 1901,
A Is already recorded by us, there is no dispute as to the claim of the appellant that the imported goods
contain cocoa of 2.5%, amd hence Chapier Note of Chaprer Heading 1901 clearly applies to the goodx
imparted and the product merits 1o be classified wnder 190 as heing specific entry. As against this, the

Reverue's clatm that the product fall under Chapter 2106 iz misplaced as we agree with the cantentions
1o



raised by the [d Cownsel that the said heading 2108 would cover the restdual products which are not
classified lsewhere"

Hence Probance-D should not be classified under Chapter 18 only on the basis of miniscule
quantity of cocos contained in it.
DIABETIC FOOD govered under Tarifl [tem No.2106 90091 should be read as ‘dighetic fovds in

all ity forms’
Further, the term "diabetic food' shall construe to mean diabetic foody fr oll s forme as there is

no resirictive meaning attached 1o the term. Further, in commeon parlance any food engineered to suif the

needs of o diabetic person i3 referrad to as a diabetic food. Through various judicial pronouncements ol
the Hon'ble Supreme Court in the past it has been established that "in all itz forms" shall have an impliedly
wide meaning, placing reliance on the case of Indian Carbon Lid. v. Supdl OF Tuxes reported at AIR /972
8¢ 154 the court read down Section 14{1) of the Central Sales Tax Act, 1956 and held that coke i ail ifs
forms shall include petroleum coke as well. Further in the case of Mineral Sales Corpr. v, C.5T. (46 STC
208(41] the Hon'ble court observed that the phrase “in all forms™ has a wider connotation than the phrase
"of all kinds™ and shall imply all the various forms in which a thing manifests itsell.

It is contended here that the sole parsmeter to determine whether a cenain food js diabetic is
whether it substitutes traditionally easily digestibie carbohydrates in the foods with those which can be
slowly processed by a person with diabetes. The fact that a certain array of Navors exist in a cerain diabetic
food cannot come 1o mean that every different favor shall determine the different characier of the food.
As "Prohance-T) Chocolate™ is in nature of a diabetic food and is accorded a FSSAI classification as the
same, it i3 apt to classify Prohance -0 (chocalate) under Tarifl liem Mo 21069091, which covers dinbetic

" hy profeln isolate, lsomaliulose (6.1%), Rapeseed oil - low emcic acid, Fructose, Fructo-
Sharides, Cocoa powder (3.0%), Gum arabic, Mincrals, Inulin, Sunflower seed oil, Antioxidants

Regulatory Category: FOOD FOR SPECIAL DIETARY USE. Food for people with Diabetes,
DIRECTIONS FOR LSE:

I. Take 175 mi of drinking wuter
2. Add 6 leveled scoops (Approx. 50g) of Prohance TM-D Chocolate Powder

3. Srir continuously until disselved and consume immediately

When tn Consume ProhanceTM-D Chocolate?
= Aga panial meal replacement - | serving of ProhanceTM-IF Chocolate can b wsed before a

major meal (e.p., lunch/dinner ).
®  oras i Break st replacement,
s oras an Evening snack healthy bedtime snack;

o oras directed by your physicianidietician



Additional submissions on 22.00.201%
A PROHANCE - D [5 A “TOOD PREPARATION®

Since the term “Food Preparations™ has not been defined under the CTA, 1975 nor under the GST
law, reliance is required to be placed on other sources for interpreting the meaning of the term "Food" and

"Food Preparations".

Further, reliance can be placed on the Supreme Court judgment in the case of CCE Vs. Parle
Exports (P) Ltd. reported at 1988 (38) ELT T41. In the said case, the issue was whether “non-alcoholic
beverage” is cligible for exemption as 'food products or food preparations’ under Notification Mo, 55/75-
CE. The Supreme Court held that the words used in the provision, imposing taxes or granling exemption
should be undersiood in the same way in which these are understood in ordinary parlance in the areg in
which the law is in force or by the people who ordinarily deal with them, The Court held that in ordinary
and commercial parlance in India, food s considered as ‘mutrittve material absorbed or taken in the

body of an organisation for the purpase of growil work gr repair and for the maifenanee of vital

ErOUeSEcE
In the present matier, it is submitied that the label of the sample product clearly states that

Prohance - D { Chocolate) s R "'rru.l'rfJ'J':.l.lr.r.rfpr.m-‘c.l'En"" which can be usad as a “parsial meal replaocement™ by

people who have "Special Dietary needs . The label specifically also states that the said product is “Food

Jar Special Dietary Use"“Food for people with Disbefes” and not for "Medicingl Lise" The subject
product is being marketed as 3 “Diubetic Food” only which provides a "Balanced Porvion-Replacement”

for “Dighetic people”, designed to "Deliver High Siandard Nurition” Hence it is submitted thar
“Prohance - D (Chocolate)” 18 in the nature of "wuiritive material absarbed or taken in the body of lierndrs
e purpie ﬂ.-lfrgpgr'_r mnad maikienanee q,fﬁrufmxﬁﬁﬁ's" and thus covered withim the I.‘.Il..lt"l'iml" of the

ood Preparation”,
-nl' {ANCE - D ({CHOCOLATE) IS A "FOOD PREPARATION" CLASSIFIABLE UNDER

| EITHER CHAPTER 21 OF THE CUSTOMS TARIFF ACT, 1975
Chagter fleading 18 of the C° I'A covers "Cocad and cocoa preparations”, HSN Explanatory Notes o
\ 5 “#  Chaptér Mleading 18.06 of the CTA states as under:

" -Frqlvé Chocolate and other food preparations comtaining cecon (+) 1806 10. - Cocoa powder.

" ih h'T.l-"‘E wning added sugar or other sweetening matier [806.20 - Chiver preparations in Blocks, staby or bars
weighing move than 2 kg or in ligiid, paste, powder, grasular or amer bulk forst o coktainers or
immediate packings, of o comen! exceeding 2 kg

- ihier, i blocks, slabi oF bars

18.06 21 - Filled

[806, 32 Naot filled

1806,90 - (hher

The heading alva includes all sugar confectionery containing cocoa in any priperiior (ncluding
chocoiate nowgat), sweetened cocoa powder, chocolate powder, diocolate spready, and, in general, alf
foad preparations containing cocoa (other than thare excluded in the General Explanatery Note to this

Chapier)



Here attention is drawn to the language of the explanatory notes which states that the heading
includes ceriain goods which can be broken down into the following paris;
(i) All sugar confectionery conaining goced B sy proporiien’ fincluding checolate nowgat);
(i1} Swestened coces powder;
(i) Chocolate Powder;

{iv) Chocolate Spreads; g
(v} in_general, all food preparations comtainiig cocog fother than those excluded in the General

Explanatory Maote 1o this Chaptir),

Al the outset, it is pertinent o note that the said heading covers “Al sngor confectionaries
enntaining cocoa b amp praportion” as stated in the above extract. "Prohance - D (Chocolate)” is not a
sugar confectionary and thus, is not covered under the said description of Heading 13.06.

Itis pertinent to note that the phrase "cocoa e amye proportion ™ is specially used in context of “All
sugar confectionaries™ only. From this, we undersiand that the proporfion of cocos must be
relevantimportant for the other description of products that have been elucidaed in the HSN explanatory
notes, Other products that are specilically covered under the heading are sweetened cocoa powder,
Chocolate powder & Chocolate spread. all of which generally contain a substantial amount of cocos which
gives these products, the characteristic Tesures of being cocoa based products.

“Prohance - 0 (Chocalaie)” iz not covered under any of the said descriptions of products that are
classifiable under Chapier Heading 18.06. Thus. it is pertinent o refer o the residuary description of
products covered under the said Chapter Heading. The last description in the HSN Explanatory to Chapter
Heading |18.06 states that "l geperal, AN food preparations containing cocoa (Excluding those which

H.-'ﬁﬁrl:“"-m specifically exclided in the General Explanatary Notes to the said Chapter)® are included in the said
S Chaag Heading.

; is important to interpret the said entry in context of owr findings in the first description covered
id Chapter Heading. While the HSN explanatory Notes to Chapter Heading 18,06 specifically

“Aif supar confectionaries conlaining cocog I any proporiian”™ is classifiable under the said
" the wording of the residuary description states that * Al food preparations containing cocea” is

the product must comiain cocoa bul does not eomment on the proportion of the same. In absence of the
phrase "any proportion”, it is concluded that the propertion of “cocoa™ in “food preparations™ s fmporian
1o derermine whether a food preparation is classifiable wunder Chapter Heading 18.06. In order to
determine what proportion of cocoa in a food preparation is substantial proportion of cocoa 1o be
classifiable under Chapter Heading 18.06, reference can be made to Chapter Headings that are specifically
excluded the said chapter.

Chapter Heading 19.01 of the CTA states as under:

Malt extract; food preparations of fTowr, groats, meal starch or mall extrac, Hol conlaining cocoa ar
curiatnhing leas dhan S0 by weight of cocoa caleulated on a totally defaried basis. not elsewhere specified
o included; food preparations of goods of headings 04 01 to 04.04, not containing cocod or conteining

fess than 5% by weight of cocoa calcalated on a totally defatied basis, not elsewhere specifled or included.
L



As per the said Chap. Heading, "Food Preparations” containing "less than 3% cocoa” shall remain
classifinble under Chap Hdg 19,01 imespective of the cocoa content in the said preparations. From the said
heading. il can be inferred that a threshold of "5% cocoa” can be used to determine whether a “food
preparption” containg a substantial amount of cocoa to be classified under Chapter 18.06.

*Prohance - D (Chocolate)" contains 3% cocoa & a flavouring agent, merely to make the produat
more palatable to the iaste buds of Diabetic consumers and 10 provide customers with a variety of flavours
to choose from. Addition of 3% cocoa does not change the essentinl cherscteriztic of the preduct under
consideration. In thiz respect, "Prohance-D (Chocolate)” shall not be covered under the last description of
the HSN Explanatory Mote and thus, shall be sguarely excluded from classification under Chapter Heading
18.06 af CTA.

It is noted that none of the ingredients: covered under Chapter 19 are used in making the said
product. The only ingredient that mayvbe contentious is “maltodextrin®, which is & by=product of com flour.
However, it is important to understand the process by which maltodextrin is extracted from “comn four”
to determine whether the two can be deemed tobe one and the sanve. The chemical process undertaken 12
stated below for vour reference:

Cor flowr, alzo knowe ax maize starek, means the starch obtained from maize. Maliodextrin is
a purified, concenirated, mulriive mixture of seccharide polymers obiained by the partial kydrolysis of
odible stavch like Corn Flour (Maize Staveh). Maltodexivins, aleo beown as “ydrofysed cereal solids™
are starch-comversion products that confain @ relatively small amouni of dextrose awd maliose.
Melioderiring are produced from starch, usualy corm. The starch. thay s afmoxt pare carbolydrate, is
cooked or pasted to open a grarule and then yddrolysed. Produces can be made by ydrolysing with acid

symes ar with ¢ combination of acid and enzymes. In terms of even taste, corn starch is bland or

heveas Malodextrin has sweel fasne,
chemical process undertaken on corn flour to obtain “"Malodextrin” completely changes the
of the product by which maliodexirin is no longer identifies with the essential chamcteristic
Flour™.
_.LE’H_L ___,,_.n-"H .'JEim:e “Prohance - D (Chocolate)” does not contain any of the ingredients stated in Chapter 19, the
a:q nﬁa 15 squarely excluded from being classified under the said Chapter Heading.
Lhapt:.r 21 of the CTA covers “Miscellanecus edible preparation:™ and specifically covers “Food
preparations not elsewhere specified ar included ™. The said sub-heading can be interpreted in 2 ways:
fi} Food Preparations covered wnder the swb-heading are wet elsewhere specified or trredsedded, Thus,
any "Food Preparation ihat is specifically lsted out wnder the said sub-fieading shal! be degmed
1o be classiftable only wnder the said sub-freading, a3 they are not specified slsewhere in Hre CTA;
ol
fii) Food Preparation which are not specified under any other heading shall be classifiable wnder the
said sub-heading, or in other words, this is the residuary entry for Yfood preparations” nowhere
elve classified.
Further, attention ts drawn to the HSN explanatory not2 to Chapter Heading 21.06 of the UTA

which staies as undern:



21.06 - Food preparations not elsewhere specified or included.
210610 - Profein concentrates and textured profein swhstonces
2106.90 - Other

Provided that they are not covered by any otver heading of the Nomenclare, this headmg covers:

(A} Preparations for wse, either directly or afier processing (such ar cooling, dissolving or

boiling in water, milk eic.} for aman consumplion.

“Prohance-D (Chocelate)" 15 a food preparation meant to be consumed by people by dissolving
the same in water/milk. Tt is thus a "food preparation”, squarely coverad under Chapter Heading 21 06 of
the CTA. It is further to note that Tarifl lem no. 2106 9091 of the CTA, specifically covers “Diabetic
Foods™. The product in question is marketed and sold as a "Diabetic Food". Thus, on the hasis of the fcts
of the case as well as the perusal of Tariff liem no, 21.06 9091 it is clear that the product Is squarcly
classifinble under the said Tariff Item a5 it is the most specific sub-heading entry available for “Prohance
= D (Chocolate)” in the CTA,

C. SPECIFIC ENTRY REGARDING SPECIFIC ITEM T6) RE PREFERRED T 4 GENERAL
ENTRY - "PROHANCE-D" IS CLASSIFIABLE UNDER CHAPTER 2106 QF THE CUSTOMS
TARIFF ACT, 1975

In the alternative, if it is contended by the Department Representative that Chap. Hdg, 1806 & T.
1. Mo, 2106 9001 are competing entries, then reliance shall have to be placed on the General Rules of
Interpretation to determine the appropriate classification of our preduct. Rule 3{a) of the General Rubes of
Interpretation states that a specific heading must be preferred over a peneral heading.

The same principles were laid down in the case of Shanii Swrgical Put. Lid v, Commissioner af
C. Ex. Kawpar 2017 (6) GS.T.L. 164 (Tri. — All)} (Refer Page no. [16 of “Index — I " submited duving
admission PH) which stales s under:

o gy apinicn the hasics af the classification are that Iniially an attempt showid be made to search a

.sﬁur,rl‘l‘_em{u where the poods can be classified ay per the womenciatre & the conatituent material fn
; mr:_-'- e j}pu.:-{.ﬁ:- eniry i availahle the next attempt should be to find the nearest entry where the goods can
";_ﬁ’i_i:‘ ber!_ﬂl'.?il‘_:ﬁed_ In case both the arempis mrn o be fitile then the attemipt shonld be made 1o canstder the
g "J_,@":ﬂﬂ fox tha inclusion & exelusion clauses providid in the section notes, the chapter notes and the

cewtext in which the entries have heen worded, If ar entry is clearly worded and is broad in character, the
came would lead 1o the conclusion, An entry s to be given iz ordinary meaning, If any goods jif in within
e entry, the same for any purpose would not be held 1o be innchuded in the other and in particalar the
residiary.

The same position was re-iterated in the case of Rafdhari Seeds Corporation v. Cammr. £ Cus.
Wearvir Sheva 2006 (198) ELLUT. 449 {Tri. - Del.) in which the six-digit specific entry was preferred over
general entry for the classification of "cloves™.

In order o determine the specific entry between Chapter Headings 18.06 and 21.06 $091. it is
pertinent 10 interpret said headings with the help of the HSN Explanatory notes. As discussed above, the

HSN explanatory notes w0 Chapter Heading 18.06 states that "All Food preparations containing cocoa”
1



shall be classifiable under the said Heading, Besides the fact that the Heading intends to cover only food
preparations in which cocos is contained in a substantial proportion, it is also pertinent to note that it is a
*reziduary entry” for food preparaticns containing cocoa in @ substantial proportion.

In the case of Cormizsioner of C.Ex., Mysire v Armwrag Foods & Apphanees Lid, 2000 (234)
EL.T. 641 (Tri. - Chennai} it was held that Residuary entry is to be prefemed only afier it is exhaustively
shown that the product was not covered in any specific heading. Hence it is pertinent to analyse whether
Chap Hdg 21.06 of the CTA is more specific than Chap Hdg 18.06 which is residuary in nature,
Chapter Heading 2106 of the CTA covers "Food Preparations not elsewhere specified ™,

The interpretation of the said entry has two pars. First pant covers tood preparations which are
specified under Chapter Heading 2106 of the CTA and thus, the entry is deemed to be "specific in nature”™
as the heading itself states that the said Food preparations are nol elsewhere specified. Second part ol the
said heading covers food preparations which are not specified under the said heading and are not
classifiable under any other heading. The second par is thus, a “residuary entry™ for Food preparations,
nowhere else classifiable. Tariff lem Mo, 2106 9001 of the CTA specifically covers “Dishetic Foods".
Thus, “Diabetic Foods™ falls under the first interpretation of Chapter Heading 2106 and Tanff ltem No.
2106 M0 iz deemed to be the "specific entrv® for the classification of “Diabetic Foods™

Mow that it has been established that TarifT hem po, 2106 9091 is the “specific entry™ for
elagsification of “Diabetic Foods™, it is pertinent to analyze whether "Disbetic Foods containing Cocoa™
shall also remain to be classifiable under the said Heading.

It has been establishad in the case of Tmdian Cavbon Limited v, § Taxer AIR 1972 5C 154 thata
“goods it all it forms” are classifiable under the Uhap Heading under which 1the principal good is
ifiable. [n the present matter, "Diabetic Foods® is classifiable under Tariff lem no. 2106 $091.

p.-‘ “-2'." CEST _' Mumbai, it was held that “The description for "whey' In heading ro. 0404 is mo different
o .:.lm' {Ir.:{;;:-r' wipie governing the classification of 'milk products' with addivion can be ro different when
and sweetings e heen added to whey™, In other words, flavouring substances, added in
\gible amounts, cannot determine change the classification of & product.

It the present matter, 3% cocoa is added to Prohance - D (Chocolate) as a avouring agent, merely
to make the product more palatable. Addition of the said 3% cocoa does net change the essential
charsctaristic of the product under considération, Hence in light of the Newlife judgment, il can be
concluded that addition of Aavouring substances shall nof change the classification of the produet and
Prohance - [ {Chocolate) shall continue 1 be classifiable under Tariff em no. 2106 9091 of the CTA.

Thus, there exists 2 competing entrics for the classification of "Prohance - D (Cheeclate):

(it Chapter Heading 1806 of the CTA which is a "residuary eniry” lor food preparations
cantaining cocoa,

(i Tariff liem no. 2106 9091 of the CTA which a "specific entry™ for “Diabetic Foods™ in

all forms.



As per Rule 3(a) of the General Rules of Interpresation, it is humbly submitted that Tariff ltem no.
2106 9091 provides the most specific description for “Prohonce - D (Chocolate)".

i. E'E-E'II'EI'.'“ HEADING SHOULD BE FPREFERRED AND IF THERE ﬁEE WO SPEC IFH: HE.&BI\IES,
“TCAM BE REFERR THRING SUBSE W

= "PROHANCE - D (CHO 5 CLASSIFIABLE UMD
an9] OF THE CTA
[0 the alermative, |F the authorities are of the view that beth of the eatrics wnder consideration are

"specific in nature”, the elassification of “Prohance - D fChocolate)” shall be subject to Rule 3(b) and Rule
3 of the General Rules of Interpretation which states as under:
RULE 3

When by application of rule 2(8) or for any vther reason, goeds are, prima facie, classiflable under fwa
or more freadings, classificarion shall be effecied as follows: {a} The heading which provides the most
specific description shall be preferred to headings providing a more general deseription. However, when
two or more headings each refer io pari only of the maierials or substances confalned in mixed or
compasite goods or te part only of ihe dems in o set pat up for retail sale, those headings are fo be

resarded as equally specific in relation to those goods, even if one of ihem gives o more complete or
precise deseripiion ef the goods, (a) Mixtures, compesite goods consisting af different maderialy oF made
ip af different compenents, and foods pui up in sets for retail sale, which cannol be classified by
refercuce

(b W2 shall be classified as if they consisted of the material or component which gives them their
extential characted, insofar as this criterion is applicable.

i) Mixtures, compasite goods consisiing of different materials or made up of differenl components,
and goods put ap in sets for retail sale, which cannot be classified by reference fo (a), shail be elassffed
as gr‘rhf_,.r consisied of the maierinl or component which gives them their essentinl charadier, In 5o far

goads cannol be ::mme.-: by reference to (o) or (b}, they shall be clossified under the heading
rx laxt in mumrerical order gmomng those which equally werit considerafinm

| Wile 3(b) of the General Rules of Interpretation 5 applicable to mixture and compusits goods,
e . rhuj,lllfe;.nme cannot be used to determine the classification of “Prohance - D (Chocolate). Rule 3(c) on

# hand states that when classification cannot be determined by :||:||:r|1.-1ng Fule 3{a) & 3(b) of the

which occurs last in numerical order among those which equally merit consideration. The same principal
was upheld in the case of Uion of India v Pesticides MFG, & Formulators Association of faice, 2002
{146) EL.T. 19 (SC.). Applying the said principal in the present matier, the lamer of ihe compsting
headings i.e T.1. No. 2106 9091 should be applied in the present case.

E. WHENTHERE A LF

lb) 091 OF
Further, cognizance must be placed on the landmark judgment in the case of Commrissioner of

Central Excive v. Minwool Rock Fitrer Lid 2012 {278) EL.T. 581 (5.C.) where the court held as under:



"We have already roticed the relevant entries to which we are concerned with in this appeal No doubs
there is o specifc entry which speaks of Slapwocl and Rockwaol weder Sub-heading No 680300, hus thove
iz ver anpther entry which 5 consciously infroduced by the Legislamve wnder sub-heading No. 4847, 10,
witich speaks of goods in which Rockweol, Slagwoal and products thereal are mamafoctured By wie of
more thon 23% by weight of blast fiurnace slag. [t is not in dispute that the goods n question are thoese
goads in which more than 25% by weight of pne or more of red mud, préss mud or blast furnace slag is
used, If that be the caxe, then, in @ ¢ spuite, an entry which is ben

In the said case, both the competing entries dealt with the same product ie “Slagwool” but with

certain different specification. The lafter of the two entries was was specifically intreduced on a fater date
with a lower rate of duty payable on the same_ In analysing the appropriate classification of the slagwool
in question, Tribunal was of the view that in such type of disputes, an entry which is beneficial to the
assessee requires o be applied.

Here, the two enfries under consideration is Chap Hdg 18.06 which covers "Food Preparations
cantaining Cocoea” and Tariff ltem no. 2106 9091 which covers "Diabetic Food™. “Prohance - D
{chocolate)" being a Diabetic Food containing cocea satisfies conditions of both the entries. Although the
essential characteristic of the product is "Diabefic Food" and "cocoa™ is merely a flavouring agent. it may
he argued that the cocsa content in the said product cannot be ignored thus making Chapier Hesding 1306
nd Tariff lterm no. 2 106 9091 competing eniries. In such a scenario, reliance can be placed on the above

and other food preparations containing cocea™ covered under Chapter Heading 1806 attracts
rite of 18%. Applying the principle laid down in the above stated judgment, when there are
wheting entries in a classification dispute, the entry which is beneficial w the asscsse is required fo
red, which in this case is Tariff ltem no. 2106 9091.

It is further submined that “Prohance - D (Chocolate)” is not a “Compound preparations for
making non-alcohalic heverages™ as has been contended by the Department i their submission in the
Final PH. It is humbly submitted that the product under consideration is @ beverage itsclf. and not a
"Compound preparation” for a non aloeholic beverage.
a3, CONTENTION — AS PER THE CONCERNED QOFFIC ER

The submission, as reproduced verbatim, could be seen thus-

“The applicant has contended that the product is covered by heading 21 08 as ‘Diabetic Food®,
which is taxable @ 12%. However it seen from the advertisement literature that the impugned product is
not advertised as a Diabetic Food. The product is instend advertised as a product interded Tor the well-
being and general health of a human being. It is nowhere projected as a product for Diabetic patients only.
The literature shows that the product confains Prohance -D Powder which contains ingredients that helps
to hody to repair and regain the energy and the tissues and help to build them. It shows that the product is

not exclusively meant only for Dinbetic purpose.
it



The heading 2106 occurs in Schedule |l Schedule 111 and Schedule TV. Schedule 11 covers
products mxable @ 12%. In the said Schedule, Diabetic Foods are covered and 1 have already given my
say as t0 how the product is not coverad by the schedule. In Schedule 111 of 18%, at item no 23, against
heading 2104 the following description is found:-

All kinds of food mives including instant food mives, soff drink concewnirates, Sharbat. Betel rut
product knowr ax "Supari®, Sterilized or pasteurized millstone, ready 1o eat packaged food ond milk

containing edible nuty with sugar or other ingredients, [other thar Nambkeens, bluyfia, mixture, chabena
and similar edible preparations in ready for consumprian form |

The impugmed product dees not fit in the description given above,

In the Schedule IV which covers products (7 28% , heading 2106 accurs at item no 9. The description i3
given below:-

Foad preparations not elvewhere specified or incinded ie. Protein concentrates dand rextured
profein substances, Sugar-syrups comtaining added flavouring or colowing matter, not elsewhere
specified or included; lactose syrup; gliicose syrip and malte dexirine eup, Componnd preparations
[for making non- alcokolie beverages, Food flavoaring material, Churna for par, Cusiard powder.

After geing through the uses of the ingredients as described above we can say that the product is
covered by the description “Compound preparations for making non-alcobolic beverages'| il is
mixture of various items i.e. Maltodestrin, Sunflower seed oil, Caleium Caginate, Whey Frotein [solate,

lsomaltulose et as mentioned above) and taxable @328%. The product is a powder which when mixed
with milk gives a non alcohalic beverage
. HEARING

Preliminary hearing in the mafer was held on 11.12.2018, Sh. Nirav Karia, Advocale, appeared

Bl Jequested for admission of their application. Jurisdictional Officer Ms. Manjiri Phansalkar, Dy,

e L
i ¢ making sybmissions in due course.
' “the application was admitted and called for final hearing on 09.01.2019. Sh. Nirav Karia,

5. OBSERVATIONS

We have gone through the facis of the case, docuwments on recerd and submissions made by both,
the applicant as well as the jurisdictional office.

The Applicant, Is engaged in the production and marketing of a nuiritional powder/ foad for
special dietary use called Prohance — D in two different flavours, namely, Vanilla and Chocolate) which
according w0 their submissions, is specially designed 1o serve as a nutritional powder for pecple with
Diabetics, as it is sugar free and low on Gl {Glycemic Index), The same is required to be mixed with
drinking water and used as a partial meal replacement or as a Breakfast replacement or as an Evening
snackMealthy bedtime snack or as directed by a Physician’ dietician for disbetic person, They have
submitted that the said product would be marketed & sold as a Diabetic food for Diabetic paople only.

iw



They have submined that Diabetic Food of Heading Mo, 2106 %0 91 are covered by 51, No. 464
of Schedule 11 1o Motification e, 1201 7-Central Tax (Rate) doted 30062017 and astract effective GST
w1 2%,

They have also submitted that *Chocalates and ailver food preparations containing cocoa” falling
under Heading Mo, 18,06 are covered by 51 Na. 12C of Schedule 111 to Notification No. 12041 7-Cantral
Tox (Rate) dated 30.06 2017 and attract GET @ 18%. They are classifying the vanilla variant of their
product as diabetic food and their query is regarding classification only in respect of the chocolate variant
of their product where chocolate flavor 15 used m order 19 make the said product appealing o the end
consumer, without alfering the diabetic nature of the same. According to their submissions, “Prohance-D
{Chocolate) manufactured by them as a diabetic food alone is classifiable under Heading 2 106 90 91 of
the Customs Tariff Act. The applicant has submitted that FS5A1 has recognized “focod for special dietary
wres” (specially processed or formulated to satisfy parficular distary requirements which may exist or arise
because of certain physiological or specific health conditions such as diabetes) as a separate category of
foods and as per the definition of the term Tood in Section 2() of the FSSAT Act and the Webster's
intemational Dictionary and as per the Supreme Court judgment in the case of CCE Va. Parle Expors (F)
Ltd. reported at 1988 (38) ELT 741 the procuct under congideration is covered under the definition of
"Food", They have further submitied that the product under consideration is a specially designed
nuteitional powder which substitutes "sugar® for Maltodexirin, Fructose, =te., o meet the special dietary
requirements of Diabetic people and since the said ingredienls are treated a8 & "food fir special dietary
ures” under FSSAI
The jurisdictional office has submitted that, as projecied by the dealer on the internet, Prohance

hevm;a‘ mentionsd &t item no. 9 in Schedule 1V and taxable @28%

The issue herefore before us is whether the subject product is a diabetic food or not and i not,
whether it can be considered as product of cocoa or a compoeund preparation for making non-alcoholic
beverages. To understand whether the subject product is a diabetic food we have to ascerain whether ai
all itis a “food™,

As per the definition given in the Business Dictionasy, ‘food” is an edible or potable subsiance
fussally of animal or plani origin), consisting of nowrlshing and . nufritive components such as
carbohydrates, faw, proteins, essentiol mineral and vicoming, which (when ingested and asiimilated
through digestion) sustains life, generates energy, and provides growth, mainienance, and health of the
hady,

As per the definition given in the Merrdam Webster Dictionary, 'Tood’; is o material consisting

sssentially of protein, carbolydrate, and fat used in the body of an orgewism fo sustain growrh, repair,
anl



and vital processes and o furnish energy | can be imorganic substances absorbed by plants in gaseous
form or in water solution | a nuiriment In solid form or something thai nourishes, sustaing, or supplies

The FSSAI Act has defined food as ;

") Food means any substance, whether procesred, partially processed or wnprocersed, which is
imtended for human convumplion and includes peimary jood to the extent defined in clause ki,
generically modified or engineered food or foad contaming such ingredients, infant food, packaged
drinking water, alcohalic drink, chewing gum, and any substance, weluding water used into the food
during its manufacturs, preparation or ireaiment but does nat include any animal feed, live animals
pnfess they are jrrepared or processed for placing o the mavker for himan cansumpiion, plants, prior
ta harvesting, drugs and medicinal products, cosmetics, sarcotic o pevchofropic suhrtonces.

As per Websters intemational Dictionary food is defined a5 8 “warinive material absorbed or
taken into the body of an arganism which rerve, for purposes of growth, work or vepair and for the
maintenance of the vital process.”

Wa find that the subject product iz an edible substance consisting of nourishing and mutritive
companents such as carbohydrates, fats, proteins, essential mineral and vitamins and can be ingested and
digested and provides nutrients to the human body. Hence we have no doubt that the subject product can
be categorized as food,

Mow we shall discuss whether the tubject product can be considered as a diabetic fond. The
Owford Dictienary of Food & Nutrition by David A. Bender defines "diabetic foods” as under:

"Diahetic foods- Loose term for foads that are specially formudarted 1o be suitable for consumption by

. ¢ o Mlu:elllin?_lim edible preparations. However nowhere in the GST Laws is diabetic foods defined. A
% e i dia.h:t_.il: person is normally advised by medical practitioners w either cut down or sugar consUmpLion of
%“;:__:;;E.:ﬁ:ﬁi'it altogether s it is availahle in the marker. We therefore refer to the Food Safery and Standards
e W0, 2006 (FSSAL) which deals with the standard and safety nrorms in processed and packed foods since

the subject preduct is also o processad and packaged food. The said Act makes a reference to "foods for

special dietary purposes”, Section 22 of the said Food Safety and Standards Act, 2006 is reproduced below

3
L
e,

for ready reference:
“37. Giemerically modified foods, organic foods, fwctional foods, propriefary foods, ¢c
Save as otherwise provided under ihis Act ard regulaions made thereunder, no person sholl marenfciure,
distribute, sell or mport any povel food, genetically medified ariicles of food, irradiated food, argaric
fools, foods for special dieiary wies, furctional foods, aritrccenticals, health supplements, propriefary
foads and such other articles of food which e Central Government may notify in this behalf!
Explanation - For the purposes of this section, -
(1) “foncds for special dictary user or functional foods or nuracewticals or health supplenents " means:
fal foods which are specially processed ar formulated to satisfy parficular dietary vequirements
which exisi because of a purticular physical or phystologleal condition or specific diseases
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and disorders and which are prezented ar such, wherein the composition of these foodsruffs

metist differ significantly from the composition of ordinary fosdy of comparable nature, if such

ardimary foods exist, and may conlain one or move of the following ngredients, nomely: -

fif plants or bolanicals or their ports in te form of powder, concentrate o extract i waldr,

ethyl alcohol or Wpdro aleahalic extract, single or in combination,

{ii} aimeraly or vitgming or proteing or metals or their compounds or amino acids (in mmounis
ot exceeding the Recommended Daily Allowance for Indians} o enzymes fwithin
permissible fimits);

{iii) subsignoes from anietal origin;

{iv) a dictary subsiance for use by fuman beings to supplentent the dief by increasing the
tefal dietary intake;

¢l i) @ product that is lebelled as o "Food for special dietary uses or functional foods ar
nutracenticaly or health supplemenis or similar such foods” which is not represented for use
af a conventional food and whereby such produsts may be formidated in the form of powders,
gravimles, labless, caprules, liguids, felly and ather dosage forms but not parenterals, and are
st o owad afminisiraiion;

fil} such product does noi iveliede & drag .0

fill) does not claim fo cure or mitigate any specific divease, . fexcepy for certam heaith

benefit or such promotion claims) as may be permriited by the regulations made wrder this Azt

{iv} doer mot brelide o narcotic drag ar. . F
(23 “genetically engineered or modified food” means food and food ingredients compased of or
cakitaining  genetically modified or engineered orgamisms obigined  through  modern
“\' hiotechmology, or fovd and food ingrediems produced from but nol containing genetically
LR 4\ wodified or engineerad organisms obtained through modern biotecknology:
F.ﬂil Torgonie food” . _with specified organic production stcamdards;
r‘.‘,l "praprietery and movel food” means an article of jood for which standards have nor been
Yy specified buf is nol ungafe
Provided that sueh food doos not cantain any of the joods and ingrediems prohibited wider this
Act and regutatians made thersunder. ™
Notification dated 23rd December 2016 issued by the FSSAI Regulation No.B states that;
8. Food for special dietary uve, other than rifangs, and those products intended fo be taken under medical
advice, -
(1) No food business operator shall mamyfactre, formuiate or process an article af food for special

effetary tse unless=
(1) specially processed or formulated to setisfy_particadar dietary ceguirements which meay cxist or arise
hecause of certoin_physiological or specific health condivions, namely:-

{a) fow welght, obesity, diabetes, high blood pressimre;

() peegnantt and loctating wesmen, angd

o} geriairic population and celiac diseare and ather health conditions.
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(i) The ford business operator shall clearly indicate on the label whether or nat the food for special
digtary uge 5 fo be taken under medical advice:

fiif) A food business operator may manuficture o sell an article of food for special dietary use n single
use packaging ar in dosage form, namely, granudes, caprules, tableis, pills, folly, semi-zofid and ofer
similar forms, sachets af powder, or any ather similar forms of liguids and powders desigied o be taken
in measured uril guantities with o meleitiomal or phvsiolagical effoct;

fivl A food business operafor may formudate an ariicle of food for special use in formats meant for aral
feeding through a enteval tibes bt shall wot be uved for parenteral use;

vl An articie of foed for special dietary use shall nod incluwde ihe novmal food which iv merely enriched
ar modified with nutrients and meant for mass consumpition, fntended for improvement of geweral
health for day to diy wxe and do pof claia fo be targeted fo consumers with specific disease conditions
ired alse not include the article of food fntended to replace complete diet covered nnder food for special
medical purpose specified v regniation 9.
(21 {1} The articles of food for special dietary we sholl comtatin amy of the fngredients specified in

Sctredules Tor Schedule I o Schedwle HY or Schedule TV or Schedule VI or Schedule VI or Schesdule
FIIT i) A fodd buesiness operator may wse tire ingredients specified in the Schedules referred fo fn olouse
(i af sub regudation (2) in mamafacnming food fov speciol dietory use withow! prejudice fo modificanons
for ane or more of these nutrients rendered mecessary b the intended nxe of the product.

C.A0  Schedule VI of the Notification stuted above enumerates & list of prebiotic compunds which
incledes Fructo-afigasaceharides, Tmule ard oraitisiose (which are some of the ingredients used in

afacture of the subject product.
™ H 2 Jence it is scen that FSSAI recognises “food for special dietary wes” (specially processed or
'“.'ﬁ-jl fﬂrmujflf: to. satisly paricular dietary requirements which may exist or arisc becauze of certain
! | physlu:_?l:i:gif.:a] or specific health conditions such as diabetes) as a separate category of foods,

" :="i /. We find that the subject product Prohance-D is & variation of another product ie. Prohance,
x'wx__n_ ; ___.HTEITI:IF :ln:d by the applicant. The ingredients of both are menticned as under:-
o TR ETATE
- FRUOMANCE INGREIMENTS FROHAMTCE-D INGREESTS
MALTODEXTREN MALTODEXTRIN
SUNTLOWER SEED OIL {HIGH 0L ACID) SUNTLOWER SEED (ML (HIGH CLEIC ACIDY
CALCIM CASEIMATE CALCIUM CAREINATE
| WHEY PROTEIN ISOLATE | WHEY PROTEIN SOLATE
SO0 FROTEIN ISOLATE S0 PROTEIN iS0LATE
RAPESEED OFL (LOW ERLCIC ACID RAPESEED OIL (LOW ERUCIE ACID
FRLATO-01HGDSAC CHA RIDES FRUCTO-0LIEEACCHARITRES
LOCOAPMVDER 3% COCOAPAWDER 16 = =
MINERALS SINFERALS
;iIJNI-LﬂWI'-J. SEED OIL SUNFLOMWER SEED OIL

CANTO OXIDANTS {20V A LECITHIN, L-a2C0RMC | ANTOOXIDANTS (304 LECITHIN, LASC0RBIC
| ACILL, TEHO) AT, TERHOY

r CHOLINE HITARTRATE CHILINE BITARTRATE

x|



VITAMIKS

WITAMINS
TALILME TAURME
L-CARMITINEG L-CARNITINE

ACIDITY REGULATOR (CITRIC ACID)

| ACIDITY EECGULATOR {CTTRIC ACTTY

SUGAR

|ﬂJMA!.'I'lI.Ir.\II:.In15E

LM ARABIC

|||||

MYO- NOEITOL

SLUCRALIKE

FRUCTOSEE

From the above comparison it is seen that while Prohance comtains sugar, the subject product

Prohance-00 does nol contam sugar, The additional ingredients that the subject product containg are (i)

Isomaltulose, (i) Gum Arabic, (i6) Inulin, (iv) Myo-Inositel, (vh Sucralose and (vi) Fructose. We shall

now discuss the use of the additional ingredients on the bagis of which itis sought to classify the Prohance
[ s a diabetic food.

(i)

(i)

(iv]

(v}

"

Isomaltulose is a disaccharide carbohydrate composed of glucose and fructose. lsomalivlose is
hydrogenated 10 produce isomall, 4 minimally digestible carbohvdrate that like dietary fiber is
fermented in the large intesting ar cobon to shor-chain fatty acids. lsomalt is used as a sugar replaces,
for example in sugar-free candies and confectionery.

G um arabic is used in the food mdustry as a stabilizer, emualsifier and thickening agent, Gum A rabic,

Iy wsed by mouth for high blood fats, including cholesterol and triglycendes. It is also used
or weight less, constipation, diarrhes, and dabetes. Inuling and oligefructose are not digested by
human enzymes, making them unavailable for glucose release into the blood stream, ensunng that
their consumption does not mise blood glucose levels. Organic inulin powder is a low-glveemic
sweetener. Agave inulin is a prefermed sugar substitute for disbetics because it does not cause spikes
in blood sugar associted with common sweeteners and can be used o replace sugar, fat, and flowr,
Moennal digestion does not break inulin dosen into menosaccharides, and therefore it does notelevare
blood sugar kevels and may, therefore, be helpful in the management of diaketes,

Myo-Innosital is a carbocyelic sugar and a sugar aleohol with half the swestness of sucrose {table
sugar) and helps fo promote proper utilizotion of the homoene insulin,

Sucralose 15 a zero-calorie griificial sweeteper, and is made from sugar n 3 mulii-step chemical
process inwhich 3 hydrogen-oxyvgen proups ore replaced with chlorine atoms. Svcralose is commonly
wsed as & sugar substitute in both cooking and baking and is calorie-tree. Sucralose is 400-700 times

sweeter than sugar and does net have a bitter aflertaste, Sucralose is said fo have litthe or no effects on
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blogd sugar and insulin levels, Sucralose may raise blood sugar and insulin levels in people who do
nol consume artificial sweeteners regularly. However, it probably has no elfect on people whe
regularly use alificial sweeteners.

(vi} The word "fructose” was coined in LEST from the Latin for fecrus (fruit) and the gencric chemical
suffix for suzars, -oxe. Fructose also known as fruil sugar, 15 a monosacchende, Pure, dry fructose 12
asweet, white, odorless, ervaialline solid, and iz water-soluble. Fructose is found in honey, ree and
vine fruits, flowers, berries, and most oot vegetables and commeercially, it is derived from sugar cane,
sugar beete. and maize Excessive consumption of fruciose may coniribute to jnzolin_resisiance
l=ading to tvpe 2 diabetes. Fruciose exhibits a sweeness synergy effect when used in combimation
with other sweeteners., The relative swesiness of frectose blended with secrose. aspariame, or
zaccharin is perceived 1o he greater than the sweemess calculated from individual components,
Fructose is often recommended for diabetics because it docs not trigger the production of insulin by
pancreatic cells. Fructose has a kower glveemic index of 23, compared with 100 for glucose and 60
for sucrose. Froctose is also 73%6 sweeater than swcrose af room temperatere, allowing diabetics to use
less of it per serving. Fructose consumed before a meal may reduce the glycemic response of the meal.
Fructosessweetened food and beverage products cause less of a rise in blood glucose levels than do
those manufactured with either sucrose or glucose,

In view of the above it can be said that the subject product, Prohance-D is different from the parent
product in as much as it conlains exira ingredients as mentioned in (i) w (vi} above, ingredicnts which
along with the other regular ingredients may assist diabetics in replacing a meal or pan of it. However we
also find that the product [ also advertised as providing Energy, Immune Health, Heart Health, Yitamins
Minerals and maintains cholesterol kevels. On the container there 15 a mentioned that ™ Prohance-L s

minimize blood sugar spikes. It provides energy from high quality protein, fat and is rich in
d MUFA that suppart hears fealth.”
fore find from the abeve that the subject product is aleo advertised as having variows other

high ameunt of dietary fibre, A litile amount of fibre as found in this preparation is found in all kinds of
food and Prolance-D has no extra amount of fibre. It is else seen that there are no substances i its
composition that help in slowing down of food moving through stomach and sugars moving to blood
streanmt, [n view of these deficiencies, the Prohance-D cannot be categorized 2= diabetic food,

Mow that we find that the said Prohance —D is not a diabetic food, we will fake up the other issue
raised by the applicant i.¢. whether the s=ame can be treated ns a product classifiable under Chapter 13/19
of the Tariff. Chapier 18 of the Customs Tariff Act, 1975 covers "Cocoa and Cocoa Preparations”,
Prohance —D is definitely not a cocoa product. We agree with the contention of the applicant that the
chocolate flavor i used in order to make the said product more appealing to the end consumer. We find

that the basic product is Prohance and Prohance D is a variation of the basic product. We alse find that the
as



vanilla and chocolate flavours are just a kind of variation to attract the customers. Further we agres with
the submissions made by the applicant that Probhance D will not be covered under Chapter 19,

We find that Chapter heading 2106 of the Tarifl specifically covers "Food PrEparations nal
elvewhere specified or imohuded” and in view of the submiszions made kv the applicant it is clear that
“Prohance-D {Chocolate)™ is a food prepararion which s meant to be consumed by peaple by dissolving
the same in water or milk. It is thus, a “food preparation”, squarely covered under Chapter Heading 2106
of the Customs Tariff. We also find that both, the applicant as well as the jurisdictional officer are in
agreement that the subject product falls under heading 2106 and we also have no deubt about the same.
We however lind that Prohance-D is a combination of various ilems as seen from the diseussions above
and can very clearly be tresied as a compound preparation. Thiz compound prepartion is in pawder form
and can be consumed by direct mix with either water or milk, Further, the resultant beverage which iy
obtained after mixing the powder with water or milk is a pon-alcoholic beverage and ac such the Prohance-
D will be clearly covered under the description *Compound preparations for making won-alcoholic
beverages' & therefore fall under Chap. Hdg 2106 90 50, thus attracting GST @ 1% as per Sch-lll, 5r.
Ma, 13,

03, In view of the extensive deliberations as held hereinabove, we pass an order a8 follows :
ORDER
{Under section 98 of the Central Goods and Services Tax Act, 2017 and the Maharashtra Goods
and Services Tax Act, 2017}
NOUGST-ARA-882018-1%/B- /2 Mumbah, di. 7 24 Sy v

For reasons &= discussed in the body of the order, the guestions #re answered thus —

Question :- What is the appropriate classification of the Applicant's product, Prohance - B {Chocolate)?
Angwer - The appropriate classification of the Applicant’s product, Prohance - B (Chocolate)

ek -
B. TIMOTHY B.¥. BORHADE
(MEMBER) (MEMBER]
CERTIFIED TRUE COPY

1. The applicant Hll —
2. The concerned Central / State officer \kl__'._..,'%_.', e
3. The Commissioner of State Tax, Maharashtra State, Mumibai e T
4, The Chief Commissioner of Central Tax, Churchgate, Mumbai MEMBER

5. Jernt commissioner of State Tax , Mahavikas for Website, ADVANCE RLLING ALI'IT-l[lHrI_"r’
MAHARASHTRA STATE, MUMBAI

Mote - An Appeal against this advance ruling order shall be made before The Maharashira

Appellate Authority for Advance Ruling for Goods and Services Tax, 15 floor, Air India

building, Nariman Point, Mumbai - 400021.



